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NMDCCILXXT. 


ADVERTISEMENT. 


HE learning and elegance diſplayed in this 
T treatiſe—its utility — ſcarcity - and long ex- 
orbitant price, — are, it is hoped, ſufficient to 
Juſtify the publication of this edition. —Whom, 
the author was, is not as yet aſcertain- 
1 ed: ſome attribute it, to the fate Lord Hard- 
| wicke ;—others, with equal confidence, to his 
ſon, the noble minded, Yorke.—Whether it was 

written by the former, or the latter, is very im- 

material—cyher of them, were equal to the taſk, 

—and the production reflects the higheſt honor, on 
its author.—The circumſtance which gave riſe to 
it, was a Clauſe, of che act paſſed in the lafv 
reign—making it treaſon to correſpond with the 
_ ſons, Sc. of the Pretender, With reſpe& to the 
preſent edition, all that can be ſaid of it is, that 
ſome notes have ben added, and ſome appolite 
references made: and if care in correction, and 
Precihan in elucidation, have any claim to atten- 
not paſts Bnaoticed, = 
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85 An Ad * improving the Union 


vb the Two Kagan: 


0 AK SHER EAS nothing can 


FE K more conduce to improv- 
N ing the union of the two 
AN kingdoms, which, by her 
mazeſty's great wiſdom and goodneſs, 
3 hath 
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TS 
hath been happily affected, than that 
the laws of ry parts of Great Bri- 
tain ſhould agree. as near as may be; 
eſpecially thoſe laws which relate to 
High Th, and the proceedings 
thereupon, as to the nature of the 
crime, the method of proſecution and 
trial, and alſo the F orfeitures and 
puniſhment for that offence; which 
are of the greateſt: concern, both to 
the crown and to the ſubject: to the 
end therefore that the ſaid union may 
be more effectually improved, Be it 
enacted , by the queen's moſt excellent 
majeſty, by and with the advice and 
conſentof the lords ſpiritual and tem- 
poral, and commons, in this preſent 
parliament aſſembled, and by the au- 
thority of the ſame, That, — and 

after the firſt day of July, in the year 
of our Lord one thouſand ſeven hun 
dred and nine, ſuch erimes and offen. 
ces, which are high treaſon, or miſpri- 


1 


ſiom of bigh treaſon, within England, 
ſhall be conſtrued, adjudged, and 
taken to be high trealon: and miſ- 
priſion of high treaſon, within Scot- 
land; and that, from thenceforth, no 
crimes or offences ſhall be high trea- 
ſon, or miſpriſion of high treaſon, 
within Scotland; but thoſe that are 
high treaſon, or miſpriſion of high 
treaſon, within Eogland. | 


[ Then follow ſeveral clauſes calorie to 
the manner of proſecution and arial; 
and, after them, it 2 . 

Enacted, 355 3 and Ln the 
ſaid firſt day of July, in the ſaid year of 
our Lord one thouſand ſeven hundred 
and nine, all perſons convicted of high 
treaſon, or miſpriſion of high treaſon, 
inScotland, hall be ſubject wi liable 
tothe ſame corruption of blood, pains, 
penalties, and forfeitures, as perſons, 

convicted 


| [A] 


eonvicted of high treaſon, or miſpri- 
fion of high treaſon, in England. 


Provided always, That, where any 
perſon now is, or ſhall be, before the 
ſaid firft day of July, ſeiſed of any 
meſſuages, lands, ſeigniories, rents, 
tenements, or hereditaments, in Scot- 
land, that is to ſay, an Eſtate-Tailzie, 
affected with irritant and reſolutive, 
or prohibitive clauſes, and is, or be- 
fore the ſaid firſt day of July ſhall be, 
married, if any iſſue of that marriage 
be living, or there be poſſibility of 
ſuch iſſue at the time of the high 
treaſon committed, that then, in ſuch 
caſe, the ſaid meſſuages, lands, ſeign- 
iories, rents, tenements, and heredita- 
ments, ſhall not be forfeited upon the 
attainder of ſuch perſon for high trea- 
ſon (but during the life of the perſon 
ſo attainted only) ſo that the iſſue, 

and 


[vii } 
and heirs in tail of ſuch marries, 
ſhall inherit the ſame. 


Then follow other Srovifeas, relating 
to the method of trial, and the offences 
to be adjudgea, or mt adjudged, high 
treaſon in Scotland; and, after 1 
it is s ſaid ] 


Provided 160 ys, and be it further 
enacted, by the — aforeſaid, 
That, alter the deceaſe of the perſon, 
who pretended to be Prince of Wales, 
during the life of the late K. James, 
and ſince ptetends to be King of Great 
Britain, and at the end of the term 
of three years, after the immediate 
ſucceſſion to the crown, upon the de- 
miſe. of her preſent majeſty, ſhall 
take effect, as the ſame is, and ſtands 

limited by an act made in the firſt 
| year of the reign of his late majeſty 
King William the third, intituled, 
«K An 


4:1 
c An act for the further limitation 
ce of the crown, and better ſecuring 
e the rights and liberties of the ſub- 
&« ject, no attainder for treaſan ſhall 
extend to the difinheriting of any 
heir, nor to. the prejudice- of the 
right or title of any perſon or per- 
ſons, other than the right or title of 
the offender or offenders, during his, 
her, or their natural lives only: and 
that it ſhall and may be lawful for 
every perſon. or . perſons, to whom 
the, right or intereſt of any lands, 
tenements, or hereditaments, after 
the death of any ſuch offender or 
offenders, ſhould. or might have ap- 
rtained, if no ſuch. attainder had 
been, to enter into the ane, 


Stat. 127. G. II, C. 29. -intituled, 
An act to make it high treaſon 
+;< to. hold correſpondence, with 
* the ſons of the pretender to his 
x7 6 <* majeſty 8 


( 7 
« majeſty's crown; and for at- 
e tainting them of high treaſon, 


« in caſe they ſhall land, or: at- 


<« tempt to land in Great Britain, 
C or any of the dominions there- 
« unto belonging; and for ſuſ- 
c pending the operation and effect 
ce of a clauſe in the act of the ſe- 
« venth year of the late Queen 
Anne, for improving the union 
of the two kingdoms, relating 
{© to forfeitures for high treaſon; 
ce until after the deceaſe of the 
“ ſons of the ſaid pretender,” 


Section 3. And whereas, in and 
by the ſaid recited act of the reign of 
her ſaid late majeſty Queen Anne, 
it is provided and enacted, That, 


after the deceaſe, &c. [as above] Be 


it farther enacted, by the authorit 
aforeſaid, That the ſaid proviſo Fl 
made, by the laſt-recited clauſe, ſhall 


not 


— - . ' 


„ ear aro 


* 1 
not take place, nor have any opera- 
tion, force, or effect _— | 


until after the deceaſe, not only of 
the ſaid pretender, but alſo of his 


eldeſt, and all and every other ſon 
and bone. 165 


BY WAY OF 


irre 


NTRODUCTION, Concerning the Aﬀec- 
tion of the People of England towards their 
antient Conſtitution of Government, in all its 
Parts; their Averfion even to plauſible Inno- 
wations; yet that it is expedient, in a free 
Country, to explain the Grounds of Meaſures, 

—— fevere, though taken in ſupport of the 

tient Conflitution, ounded on its Principles. 5. 1. 

Stare of the Queſtion, — of Circumflances not belonging to 

or, which have ſometimes been blended with it ; affect neo Natural 

= Right or Civil Liberties of the Poſterity of aitainted mes 

LE only the Civil Rights of the attainted. 5. 7, 8. 

7 General Reflections on the 2 of Human 3 * 

applied to this Queſtion. 8. 11. 

" on The Queſtion 1 — Principles of 3 Tuſtice, 

9 Confideration of any particular 

—— 


The 


— ——————ů— 


„ 79 W 


- the Children. * 6 


' Degree than him attainted, called Corruption of Blood, anplainei 


CON TENTS 


The fundamental Propofition laid down, That the Right of 0 
Jaloriting is the Creature of Giwvil Society The Con/eguenct , 
#rawn, That Society may beſtow that Right upon Conditions 5% 
faites td its ewe Exigencies. h b. 11, 13. 

The Propefition proved againſt thoſe, wwho think the Right if | 
r derived from nature: | 
Lau} of Nature deflzed; its Principles laid denn, a: u 


' Cuppoſſag there were ſuch an antecedent Right, = 
. al- unneceſſary, or ineffeZual to the End propoſed, the iv k 
Vp 


5. 13. 2.9 
upon Reaſons of gener! 


E Zenn 338 


rated folth or principally fer the Benefit , 


| „ 21. 28. 
Die ſame Reafoning, which holds for the F E' Power of 
Allenation by Sale or Gift, concludes for Alienation by For feiture. © Y | 
SF | p. 30. 9 A 
The Forfeiture of Honours, though not alienable by him π ] 
enjoys them in England, d:ftinguiſhied from that of other Pre» 
rly 1 b A . L d by 
2 Shewn to fand upon its own Reaſons. be. 5. 3. 1 
The Interruption of Deſcent proceeding from the Interpeſitron of . 


one attainted bit:ween an Anceſtor or an Heir, more remote in 


is 


nr. , 

be, in Point of Reaſon, a neceſſary * of the ** o 
rainder. oft ga 
Objedtion from Equity and good Conſcience, in 3 of the 


laren, anſwered; 


1 1. Ering, that Equity and Conſcience do uot interfors . 
Su this Caſe : 
7 of 2. Rrom the general Policy of Lau. 5b. 36. 49, 


II.] The Die argued, from the e 3 of many 


Countries; 


Of the Jews ; 
voy - » the — ; 
1 1 the Romans ; 


— From the Law of Feud: : 
3 upon, as connefted with the Laws of 8 


9. . 
. great Principles of the Feudal Policy flated : = 
leared of adpentitious Circumflances, which, in diffirent 
ntries, has corrupted it; and ſhewn to be free: 


f Policy reſembling it jabfifted in England before the Cope 
ount | = orfeiture of Inheritances for High Treaſim knorun hare, 


.. 
41 edent to the Reception of it 2 
End „ Feudal Policy received by free and national Con/ent i 
% no Alteration in this — — 
7 Bay added new Reaſons, peculiar 10 i 277 
4 4- 93. 
and DbieSion, That in England the Poli fs a „Ha and 
./ of it ceaſed with the Military Tenures, anſwered; 
nad 1 . From Maxims of Law, as to Fiftions : | 


. From the preſent State 9 the En liſh Con tution, which. 
* proj f Slim Confti 


| Kind of Ferfaitire fabff * 
5 Kind 0 i in 

+ of Ink 4 . 

28. ö Switzerland, . 

r of Þ The Low Countries. 1 69, 79. 

.. jefion, from the Nature of @ mixed Government i 


La the ſame Topic of Argument confidered\ morg 
71, 78. 
Il. 1 The Queſtion argued, as to the particular Ef aud 
s of Property, to which this Forfeiture extend: : 
I.) By the — — e. | 
r. Peifonal Things; + 
2. Eftatet in Land; 


Craig's 


— — 


ge immediately to the bs Father from the Collateral, without Notice 


Notion of it : 


 Efeedt of Altainders upon them, founded on what Reaſon, L 


CONTEN T S. 
Craig's Opinion, That an Eftate deſcending from a Father i 
an attainted Son, ought, infltad of eſcheating to the Crown, 1» 


of the Anained, or hir Heirs refund: 
(1.) From a al Principle of Policy in all Stater 3 
A Puke of the Comme England; 
(3-) From general Convenience. 
3. Henoxrs by Tenure. 
4. Dower. 5p. 72. 80. 
II.) By the Law of England 
The Prerogative of the Crown in le and the lf 


This Low parfud in r; Infance as the Fendal Law 3 


1. Goods and perſonal — 
2. Lands, — Ferfeitare of Efates Tail; 


Difference > 6. — Efftates in Fee-fimple, as to the 4 


 Objedtion Analogy, That the Law impeding De 1 
has — — ro Aliens; it may be is Trex _ 


frem the Points of Difference the two Caſts 3 4 
The Regard, Ne coy Lens her — Ren of the Law if 

Forfeiture : no 
Advantage, which it has over the Feudal Law : 4 j 


3. Honours by Tenure, Writ, and Pattet: 

4> Dower ; confidered differently in the Law of England os ff 
the Feudal Low «| 7 Dk Frags þ+ 80. 9. 

Qbjeftion 10 imped! cents Toons 4 
Blood, as depending — al, but artiſcia! Principle, 


p 
1. — 5 — of the Lox: of Deſcent: 
erase 


2. From the Nature of lege! C 
General AbJurdities flowing from the Provife in Stat. 2 


ueen Anne, c. 21. by which the be PER, hg 2 
ere A 


3 
* 
= 
3 
1 
2 
_— 


Particular Abjur dities as to the late 48 
Pretender's Sous, wwhich would have 1 


n ime of the 
Death. — * 


IV.] The os a: 6 the Manner i 42 
flances of exatiing the. — reaſons, te which it i 
Li the Conſequences of au * * 1 of Salt 
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cOoNTENGY S. 


"The Lenity and Wiſdom of our Law, as to the Jiffiftin of 
this Penalty, fhrevn, 

1. From its Tenderneſs to the Poſterity of Offender, in itt 
Care of Family Settlements : | | 
2. From the tract Jufficr ſhrwn tothe Offender hin 

8 As to the Deſcription of the Crime; . 

2.) £ to the Trial: | | 
3. From the Tendernefs i to him, by allywing a Ren 
Param in the Prerogative of the Crown, p. 100, 109, 
inions of Lord Hale and Lord Coke, as te the Severity of 
the Law of Treaſon, p. 110, 111 
Ohbjettion, That rhe Deſcription of Treaſon in England is ap- 


4 plied to Offences, which may injure the Perſon and Adminiſtration 


of the King, without aiming at thoſe, which may be incurred 
againſt the People by that Hdminiſftration it/elf, 

* Shewn in one Light (as it concerns private Men, and 
the Minifters of the King) not to be true in Fad; 
1. From the general Notions of the Law, as to public 


53 | 
2. From the Caſes included in the Stat, 25 Edw. III. 
(II.) Sing in another Light (as it concerns the King lin. 
felf) to contradi or miſtake the Principles, on which the Conſtin 
tution is framed ; q 


1. From the Notion, ewhich the Law entertains of ths 
> From the Dieren bet Abſoluts and Limited 


Monarchy. you, JE. 2 
(III.) Shewn to lead into the Dang of conflrufive ang 
arbitrary Treaſon. g . 208» 130. 
Objectios drawn from the Temptation gi ven to Minifters to abiſi 
the Power of exatting this For faiture, anſwered, 
1. Particularly, from tis Policy of Government, introduced 
by the Revolution. | 
2, Generally, from the extenſive Abſurdities bf the Objejon, 
b. 139, 134, 
A Pueftion ached, Suppoſe there had been no F — Ly = 
antient Conſtitution : mim it have been thought right to inſtia 
tute it now? anſwered, . 134+, 138, 
Otjettion, The Terrora rifing from it is ſo great, that Reſſi. 
ance to bad Governments will become more difficult than the 
- Principles of Liberty allow ; | 
red at large ; 


* 1 „ 


1. That 


CONTEN T S. 


1. Flat the Abolition of this Forfritare will be unſafe to 
pyrG CO not deer @ juftfable 
2 F the Objeftion proceed: flow @ erroneous Notions, 
rs reſped of common Experience, and the Nature of 


3. That the Abelition will not attain the End gropofed 
it, the Protetios of the Eftates of honeft Mex | 


reubles. þ+ 9 146. 

o _ 
p. 1 

ypendix. 7. 155+ 


CONSIDERATIONS 


5 8 if © 


Law of F b &c. 


++ HE I of England have 


ever entertained ſo high a 
JT + veneration for their form 
Cele ef government, as to ſub- 

mit to it with an acquieſ- 
cence, equal to that ardour, which they 
have ſhewn in defence of it. To 
this felicity of temper and conduct it 
is owing, that their groundleſs jealouſies 
ſoon die away, when they find the mi- 
niſters of ſtate purſuing ſtrictly the ſpirit 
and intention 'of the law of the land; 
which is acknowledged in every inſtance 
to be the beſt rule, however oppoſite to 
tranſient opinions, or momentary wiſhes. 


The 


2 Conſiderations on the 


Theprerogativeitſelf, though in the antient 
exerciſe of it, ſcarce to be diſtinguiſhed 
from Tyranny, yet circumſcribed by that 
rule, has been eſteemed of general ad- 
vantage; and thoſe great men, who aſ- 
ſerted our liberties, at the beginning of 


the Civil Wars, 'meant nothing more 


than to reduce it to its juſt bounds, with- 
out a thought of offering the leaſt undue 
violation to it. In reſumptions, (which 
have been ſtrong legiſlative acts to re- 
ſcind Grants made by the Crown, to the 
diſgrace of him who wore it,) a ſaving 
was always expreſſed to the Royal Power 
of Granting in the moſt unquiet times. 
The conduct of the Houſe of Lords, (a 
body, whoſe privileges have been the 
ſource of jealouſy) as.to the caſe of the 
Ayleſbury men in a late Reign, when the 
two houſes of parliament appealed 
againſt each other to the throne and to 
the public, gained the applauſe of the 
people, even againſt that great and de- 
ſerved favourite, their own Repreſenta- 
tive; becauſe that houſe acted in ſupport 
of legal rights, and the antient juriſ- 
dition of Parliament. Theſe inſtances 


prove, that, well knowing the wiſdom 
of 


Law of FoRFEITURE, 3 


of their Anceſtors in modelling the Con- 
ſtitution with an admirable equality, the 
people were deſirous to tranſmit it to their 
poſterity, as a thing ſacred and unalterable. 
In this they proceeded on the tendereſt re- 
gard to the welfare of the realm, and to a 
truth too often experienced in our hiſ- 
tory, that when old foundations are weak- 
ened, or land-marks removed,though with 
plauſible deſigns to ſecure or extend li- 
berty, the Engliſh ſubject is a loſer by 
every innovation. 


But the hook of honeſt men being once 
raiſed, and the cooler paſhons of artful 
men diſſembled, by a ſpecious zeal for 
public good, the calm voice of reaſon 
and the law finds no attention ; and per- 
ſons of leſs underſtanding, incited by ex- 
ample, add greatly to the weight of that 
clamour, which, for a time, has ever 
been too ſtrong for argument. Nor in 
theſe laſt is it to be wondered at, ſince 
enlarged views are requiſite on matters 
of general concern, which few are ena- 
bled to form either by nature or edu- 
cation, and from which more are called 

B 2 off 


4 Cuonſiderations on the 


off by the nearer proſpect of a narrow 
and imaginary ſelf-intereſt, As the worſt 
evils of ſociety flow from ſhort-ſighted, 
or perverted judgments, the Conſtitution, 
(with a policy peculiar to itſelf) encou- 
rages every method of popular inſtruc- 
tion. Freedom of debate in Parlia- 
ment tends to clear and lay open the 
grounds of public proceedings ; —and 
the liberty of the Preſs, is as naturally 
fitted to the ſupport of a good Govern- 
ment, as to the ruin of a bad one. Mea- 

| ſures, which carry with them, a falla- 
cious appearance of lenity, are expoſed 
by this mean; and thoſe, which carry 
with them the form of Severity, but 
have the ſubſtance of ſtrength and ſafety, 
are ſet in their juſt light, for the appro- 
- | bation of the People.—In the laſt caſe, 
fuch inſtruction is matter of neceſſity; 
——becauſe whatever has the air of Seve- 
rity, is ſeemingly. repugnant to the genius 
of a free Government, and ungrateful to 
generous minds ; above all to Engliſhmen, 
trained in the principles, and celebrated for 
the exerciſe of humanity. Beſides, in an age 
fond of Liberty, but impatient of thoſe 

| ſalutary 


Law of FORFEITURE. 5 


ſalutary reſtraints of Law, which alone 
make Liberty either laſting or valuable, it 
is natural to ſuppoſe, that ſome would be 
for throwing down the Fences, which 
may controul irregularattempts; and there- 
fore, no wonder, if ſuch as mean to re- 
pair and keep them in Order, ſhould 
become the Object of their Cenſure. 
That Cenſure, i//-underſtood, and not 
properly refuted, might make an impreſ- 
' fion, and overcome the national affection 
for the Law, if coloured by fair pre- 
tences; eſpecially, if receiving ſtrength 
from the concurrent ſenſe of the Patrons 
of liberty, who have declared againſt 
the multiplication of Penalties ;—though 
it be one thing, to multiply and extend 
them, —another to maintain thoſe ter- 
rors, which have been, in all times, 
eſteemed the ſafeguard of Government. 
One principal terror of this kind, it 
is the argument of this book to vindi- 
' cate; — the Forfeiture of Inheritances 
for High Treaſon. That is a ſafeguard, 
with which every well-regulated ſtate, 
whether built on maxims of Monarchy 
or Freedom, has ever been provided; and 


without which, it were liable to perpe- 
* tual 


i; Conſiderations on the - 


tual diſorder from the deſperate allies 
of reſentment, or the daring projects of 
ambition. Here too our conſtitutution 
preſerves its uſual excellence; and, 
being framed with much Wiſdom and 
Equity, as to the crime 'of Treaſon, it 
ſeems difficult to account for the con- 
duct of thoſe, who, in the parliament of 
the 7thof Anne, were for aboliſhing that 
puniſhment of the crime, which has 
ſubſiſted for ages, —is interwoven with the 
firſt principles, and intimately connected 
with the foundations of our policy. The 
greateſt men of the time oppoſed it in 
the Houſe of Lords; and, when the 
temper of the commons was ſuch, that 
they would not have paſſed the bill, 
which was of great Moment to Scotland, 


without the Clauſe to aboliſh the for- 


feiture of Real Eſtates in caſes of High 
Treaſon, the Lords very artfully propoſed 
an amendment, to ſuſpend its operation, 
perſuaded that the prudence of ſucceed- 
Ing parliaments would take occaſion to 
repeal it a/. The ſame debate revived 

| 4 a in 

(a) Blackſtone ſays, the Lords artfully propoſing 


the rah clauſe, in hopes that the prudence -of 
ſucceed- 


1 
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in the laſt Seſſion, /4) and the Bill for 
making it Treaſon to correſpond with the 
Pretender's ſons, or any of their agents, 
has carried that Suſpenſion to a probably 
remoter period, by an addition made in 
the fame houſe, and approved in the 
other. Nevertheleſs, even this gentle, and 
almoft neceſſary, alteration, to give life 
and vigour to the law, in a juncture the 
moſt critical,---created a diſſatigfaction in 
ſome minds, of which it may not be unſea- 
ſonable to examine the grounds. Indeed, 
it has been repreſented with ſo many 
conſequences of terror, that it requires 
better authority than that of a private 
writer, to explain the reaſoning, on 
which it ſtands. In the mean time, he 
hopes it may be allowed him to ſpeak what 
he thinks the truth; and, with deference 
to thoſe who have received contrary preju- 
dices, to, ſhew, that, in this inſtance, 
they forget a becoming reverence of 


% 


ſucceeding Parliaments would make it perpetual.” Com. 
Vol. 4. oct 385., He Cites this Treatiſe, and Foſt. 250. 


(B) Which muſt - have been 1 in the Year 1747, or 
1748. . 
B 4 their 
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their anceſtors, and care of their poſ- 
terity. | 


In entering upon the argument of the 
forfeiture of inheritances, it will be ſaid, 
it is a ſtrange endeavour, to defend 
that, which is inconſiſtent with the firſt 
principles of natural juſtice ; and there- 
fore, whilſt an bjection, which touches 
the jugulum cauſe, is not removed, argu- 
ments from policy, and the concurring 
practice of nations, come too early; and 
myſt be conſidered as weak, artificial rea- 
ſoning, oppoſed to the ſtrong, natural 
dictates of ſenſe. | 


But why contrary to juſtice ? The 
anſwer is,—* The innocent poſterity 


1 2 not to ſuffer for the guilty an- 
i ceſtor.” 


It is not to the 8 of this Em 
to attempt a juſtification of any inſtances, 
in which the Laws of Forfeiture may, 
(in ſome countries,) have been carried to 
an extremity, as little to be reconciled 
with principles of policy, as of cle- 
* or juſtice. Among the Perſians 

and 
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and Macedonians, not only the criminals, 
convicted of Treaſon, were put to death, 
but all their relations and friends. The 
deſcendants of Antiphon, the orator, were 
diſqualified from advancing themſelves, 
by their own merit, to Eſtates and Offices 
in Athens. The poſterity of Marius's 
Faction were excluded by a Law of Sylla 

from the ſame privilege. /c} | 


When forfeitures and incapacities of 
this kind are laid out of the caſe, what 
is the force of the anſwer, as applied 
fingly to the queſtion of eſtates, or 
rights of inheritance, enjoyed by the cri- 
minal himſelf, or to be conveyed through 
him to others? It clearly reſults into this 
abſurdity ;---that rights concerning pro- 
perty, manifeſtly derived, not from na- 
ture, (as will be ſhewn at large) but 
from the favour of civil ſociety, may 
not be conferred upon ſuch terms as 
ſhall bind the poſſeſſor to that civil 
duty, which he owes the ſtate confer- 


( Vide Hooke's Rom, Hiſt. Lib. vii. ch. 10. and 
Lib, viii. ch. 1. : 


ring 
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ring thoſe rights; and, for the breach 
of his duty, be ſubjected to forfeiture. 


But this is to offer ſtrange violence, 
to the Conſtitution of Society, and the 
concluſions of Reaſon. 


If we conſider accurately the nature of 
human puniſhment, we ſhall find it at- 
tended with unavoidable imperfections. 


How ſhort is our diſcernment ! The 
ſurface of things and actions 1s alone 
expoſed to our view: — The inward 
thoughts, the habitual temper, which 
form the greater part of moral conduc, 
are entirely concealed from us. It is for 
this reaſon, that laws aſſign the ſame 
name, nature, and penalty, to all 
offences, which bear a conformity in 
outward reſemblance, though intrinſically 
varying from one another, by a thou- 
ſand circumſtances, known only to the 
Searcher of Hearts. | | 


How much ſhorter is our power! We 
can eſtimate the offence more exactly, 
than we can proportion the puniſhment. 


In 
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In regard to a man's ſelf, ,death is the 
laſt puniſhment, which can be inflicted, 
for the moſt malignant and extenſive 
crimes. But in regard to others, this 
ower, limited as it is, minutely traced 
into its conſequences, operates, perhaps, 
further than we wiſh; fince in no caſe 
can it be confined to the criminal, 
without reaching beyond him,---to ſome 
connected with him by friendſhip, 
intereſt, conſent, or nature, What is 
ſtill more, it is not only impoſſible to 
disjoin _ theſe connections; but, however 
that were poſſible, it is even neceſſary to 
complicate them. Society was founded 
on this neceflity; it is likewiſe ſup- 
ported, even whilſt it ſuffers by it; and 


when they are thus complicated, 20 ar- 


ever happens to one, mult be mu- 


"tual to all, In the inſtance of a 


King and his people; he executes by 
his ſubjects, and, in quarrels with Fo- 
reign States, they ſuffer various evils, for 
the weakneſs, or iniquity of his govern- 
ment. In the caſe of a Corporation ;— 

the ſenſe of the majority, or of a choſen 
number, ordinarily determines the body. 
On account of faults committed in their 


COr PO 
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corporate capacity, their Markets, 
Gates, Fortifications, Harbours, are lia- 
ble to Forfeiture ; and yet many innocent 
members may ſuffer in the effect of ſuch 
Forfeiture. 


To the firſt of theſe caſes it will be 
ſaid, that Princes own no ſuperior ; 
« and, therefore, in conteſts with one 
+ another, cannot be ſeparated, for the 
10 purpoſes of Juſtice, from their people.” 
To the Second, that though the guilty 
and innocent members of the corpora- 
« tion are under the ſame Sovereign au- 
* thority, and might be diſcriminated ; 
4 yet the corporate body cannot be pu- 
e niſhed for wrong acts, but by the lofs 
« of thoſe privileges, which extend to all. 
« But, in the caſe. of Father and chil- 
«« dren, the diſcrimination might eaſily 
« be made, and Juſtice ſatisfied : Yet the 
Father commits Treaſon, and forfeits 
« that eſtate, which probably might 
« have deſcended to his children. 


It may be anſwered, in the firſt place, that 
this puniſhment, being a pillar of fociety, 
agreeably to the genius of the whole edifice, is 

- erected 


Law of FORFEITURE. I3 
erected on the great principle of Society it- 
ſelf, namely, to make the natural and ſocial 
affeftions, controul irregular and ſelfiſh paſ- 
ions. In the next, that nothing is a puniſh- 
ment, which does not affect a right, ſtrictly: 
ſo called. To make the innocent ßer for 
the guilty, and to inflict that on the 
guilty, which, in its conſequences, may 
affect the innocent, are very different and 
unequal conſiderations. ** Every thing, 
« ſays Puffendorff, d which cauſes a 
« ſorrow or loſs, is not properly pu- 
© niſhment. It is a misfortune to be re- 
« duced to poverty, by a crime, which 
*« cauſed the Magiſtrate to ſet a large 
„ fine upon the father of a family; 
« but not a puniſhment. How many are 
« there, who come into the world with- 
% out the expectation of a patrimony ? 
% How many, who loſe all they have by 
«© War, Fire, or Shipwreck ?'— Now, 
ſince the children have no right but 
from the father, if he holds the pro- 
perty till his death, or through him, 
there is no injury done, when he is juſtly 
deprived of that wealth, which was ac- 


(4) L. viii. c. 3.5 30. and ſee Gret. L. 2. c. 21. ſec. 10. 
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quired under the protection of ſociety, to 
be tranſmitted: to his poſterity, in Aa- 


ted rules of deſcent, by poſitive in- 


ſtitution ; and of thoſe honours, which 
are the rewards of good conduct, the 
pledges of future faith. Theſe benefits 
may be conſidered: as the gifts of 
civil government; but life and liberty 
are the gifts of nature, and ſhould 
never be taken away, becauſe of the pa- 
rent's offence : Nor ſhould a ſubje& be 
made incapable of employments, without 
fome- crime committed by himſelf. Such 
ſeverities are unwiſe, as well as inequitable. 
A difference therefore muſt be obſerved 
between the natural rights and common 
Hberties, which are annexed to the perſon 
of every Subject, and the peculiar diſtinc- 
tions of” foctety, ſuch as riches and honours. 
Theſe laſt are merely contingent; and, if 
hoped for in the courſe of ſucceſſion, de- 
pend on the conduct of thoſe anceſtors 
from whom we would derive them. And 
it is not to be ſaid, men are puniſhed, 
when theſe contingent advantages, which 
themſelves neither acquired; nor merited, 
having, by reaſon of the „civil qualifi- 
« cation of their blood” (as a great law- 

yer 


Law fo, FORFEITURE. | 15 


yer /e) of our own has expreſſed it,) been 
brought into view by the deſert of one 
anceſtor, are intercepted by the crimes 
of another. 


If it be thought, that what is here faid. 
is built on a miſtake, and that the right 
« of inheriting is conferred by the Law. 
of Nature, anterior to Civil Society ;” 
it may ſeem proper to ſhew the contrary, 
with as much clearneſs and brevity, as. 
the matter will admit; the rather, becauſe 
the greateſt. writers, on Natural Law are 
extremely perplexed upon it, and have 
found it difficult to free their reaſoning 
from ambiguity of words, mutual cavils,, 
and the. prejudices ariſing from civil poli- 
cy. "The Law of nature is uſed: in two 
ſenſes ; either, as conſiſting. of certain 
regulations abſolutely neceſſary, for ſup- 
porting the purpoſes of nature, and con- 
ftitution of things, previous to all Civil 
Compact ;—or, as made up of thoſe con- 
cluſions of natural Reaſon, which differ- 
ent ſtates, or Civil Societies, have gene- 


rally and uniformly, thought fit to eftabli/h 
ce Lord Chief Juſtice Hab. 


into 
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into Laws by voluntary confent. The 
firſt is the only ſtrict and genuine deſcrip- 

14 tion of the Law of Nature; and, taking 

| it in that light, it may be ſaid, that al- 

though the right of inheriting be known 

to the Laws of every civilized country, and 

| is founded on the beſt principles of natural 

| reaſon, yet it is not a right of nature, or 

| | which can belong to any man'in a'ſtate of 

1 nature. To illuſtrate the propoſition par- 
| ticulary, let theſe things be conſidered ;— 


r. That the end of property is ſub- 
fiftence, by which end, nature has 
, bounded our pretenſions to it, however, 
Civil Society may inlarge them. Hence, - 
in a flate of Nature, we cannot aſſume more 
than we aſe, —nor hold it longer than we live, 
and are capable of ufing it. And in this no 
alteration ariſes from circumſtances of 
improvement. It is enough, that the 
thing improved, becomes more advan- 
tageous to ourſelves, and that we pay to 
nature, the acknowledgments of induſtry 
for the liberal profuſion of her gifts, 


2. That the manner of acquiring pto- 
perty, in a ſtate of nature, is by occu- 


"Pancy 3 
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pancy; an act of the body, not of the 
mind ; which laſt, expreſſed in any other 
way (Until civil laws had marked out for 
words, or writing a ſettled operation) 
would give a title to property too preca- 
rious and diſputable. 


3. That in transferring property, the con- 
ſent expreſſed gives a right to the 
alienee, againſt the alienor; and occu- 
pancy confirms that right, againſt every 
ohe elſe, But in the caſe of deſcent, 
where is the expreſſion of conſent in the 
alienor? It will be ſaid, that the affec- 
tion and relation of the deceaſed will 
create a preſumption of conſent.” This 
is carrying the matter very far, to ſay, 
that the law of nature, in a ſtate of 
nature, transfers property by preſump- 
tion, in like manner as a civil law in a 
ſtate of ſociety, Where is the occupan- 
cy to complete the transfer ? That title 


may accrue to ſome other, more diligent 


than the heir, unleſs we will ſuppoſe na- 
ture ſo careful, as to keep poſſeſſion for him. 
In a word, is it not more rational to ſay, 
that tranſmiſſion by deſcent, or acqui- 
ring by inheritance, is that a# of poſitive 

C and 
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io 


Jo! civil law, which prevents the pro- 
perty of the deceaſed from reverting, 
as it would do in a ſtate of nature to; the 


common ſtock ? But it may be objected, 


That this manner of arguing ſets the prin- 
ciples of nature at variance, with one 
another: ſhe expects from every man the 
nouriſhment of his children, till they are 
able to ſupport themſelves. If he ſhould 
die before that period, vill ſhe not aſſiſt 
him to complete his views by transferring 
his property to them? The anſwer is 
obvious. Upon the principles here men- 
tioned, nature points out another way. If he 
foreſees the event of his death probable, he 
may make (/) conditional gifts and aliena- 
tions to his friends, whilſt he lives, for 
the ſupport of his unaſſiſted children. 
If, through chance or inadvertence, he 

Arte writers on the law of nature ſpeak: of the 
right of making donations mortis cauſa (a thing known 
in the civil law,) as a right, which might ſubſiſt in a 
ſtate of nature. And for a plain reaſon, The right 
of making a gift is a natural right. But if it be made 
juſt before the death of the giver, in truſt For a parti- 
cular purpoſe, the execution of that truſt muſt, in a 
ſtate of nature, depend merely on the faith, and honeſty 


of the truſtee :* whereas, in civil ſociety, laws have 
provided methods of compelling him to perform it. 


| neglect 
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neglect it, the law of benevslence, that 
fundamental principle, requires ſach, 
as are neareſt in blood and affection to 
the deceaſed, to take upon themſelves this 
care: nay, lays it, in a ſtate of uncor- 
rut nature, upon the conſciences of 
thoſe, under whoſe notice the orphans 
may fall; ſo that nature has not left this 
compaſſionate caſe. unconſidered, un- 
provided. Yet, ſuppoſe that property de- 
ſcends by the natural law; if the-chil- 
dren are grown up, and are poſſeſſed of 
what is ſufficient for their uſe, before: the 
father's death, they ſtand in no need of 
this ſuccefſion ; and by that principle, 
which confines property to ſubſiſtence, 
and a capacity of uſing, they are even 
| barred from accepting it. If. they are 
weak, and unable to maintain' themſelves, 
though the property deſcend, they cannot 
occupy ; that is, acquire it, or complete 
that transfer of it, which the preſumed 
affection or will of the deceaſed, by 
operation of law, tenders to them. How 
then are the children better provided for 
in this than in the other way reaſoning 
upon the matter as in a ſtate of nature ? 


4 — 
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We may carry it ſtill further, and ſhew, 
that if the right of inheriting be not con- 
ſidered as a right conferred by ſociety, 


the greateſt abſurdities muſt be charged 


upon the civil laws of all countries. 


1. If the right of inheriting is a natu- 
ral right; as ariſing from the principle of 


affection and relation, not poſitive inſti- 


tution, then it cannot be confined to a 
man's children; but, in failure of iſſue, 
muſt extend to all his kindred in their ſe- 
veral degrees. Now, that is no law to 

regulate men, either in a ſtate of nature 

or ſociety, which does not extend to par- 
— cafes; and nature will not ſup- 
poſe a right of inheriting, without any 
rules to go by in the application and 
conferring of it. That rule can be but 
one; yet civil laws have purſued a thou- 
ſand different ways, contrary to the law 


of nature, according to this reaſon- 


ing. 


2. If the right of inheritance came in 
by the law of nature, and might ſubſiſt 


in a ſtate of nature, we may, for argu- 
ment-ſake, imagine the deſcent carried 


on 


* 
* 
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on through ſeveral generations. In con- 
ſequence, preſcription (either for a certain 
time, as by the Roman, or our Statute Law, 
or for time immemorial, as by our com- 
mon law) muſt give a right; otherwiſe 
antient and obſcure pretences of wrongful 
poſſeſſion might be ſet up, in order to di- 
veſt the preſent owner, and to diſturb the 
public tranquility. But then the law 
of nature would be deſtructive of itſelf : 
for, is it not contrary to natural princi- 
ples, that a juſt right ſhall be barred by 
any length of time, and the accident of 
not demanding it? or, omitting that con- 
fideratjon, can preſcription determine the 
matter, without civil judicatures, to 
whom it may be pleaded ? has nature de- 
cided of the legal preſumption eſtabliſhed 
in civil laws ariſing from long continu- 
ance ? or, has it declared how many years 
| ſhall limit, or bar a right, any more than 
in what order inheritances ſhall deſcend ? 
if it has, civil laws would do well to 
follow its proviſions, inſtead of differing 
from one another and themſelyes, Nor 

let it be ſaid, that diſputes about prior 
occupancy are expoſed equally to the ob- 
| kur of diſturbing the public tranqui- 


C3 | lity, 
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lity, as diſputes about inheritances; both 
becauſe thoſe of the firſt kind lying with- 
in the ocular obſervation of many, and ta- 
king their riſe upon the ſpot to be oc- 
cupied, muſt be of eaſier and ſimpler de- 
termination, depending not at all on legal 
preſumptions, and artificial reaſoning; 
and becauſe, without the principle of prior 
occupancy, there could be no ſuch thing, 
in a ſtate of natute, as the acquiſition of 
property. And, therefore, any diſputes 


which might be ſuppoſed to ariſe from it, 


are to be conſidered as an inevitable evil, 
whilſt that ſtate remains. But the right 
of inheriting is not a manner of acqui- 
ring property neceſſary for the ſubſiſtence 
of mankind, and to ſupport the purpades 


of nature. 


* Civil laws have always diſtinguiſhed, 
between jura ſanguinis and jura hareds- 


taria; confidering the one as inſtituted by- ' 


nature, the other by civil compact. The 
Roman law ſays, heres eff nomen juris, 


filius nomen nature ; and caſes might be 


cited out of it, which were affected 
by this maxim. In the law of England 


the fare citation: is clearly made. 
«2M 7 If 
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If a man attainted, be murdered by a 
ſtranger, the ſon ſhall not have the ap- 
peal, becauſe it is given to the heir: yet 
if he is murdered by the ſon, it has been 
held by ſome great lawyers, that the crime 
is petty-treaſon, becauſe the relation 
of a ſon remains. If a man is attainted, 
and have a charter of pardon from 
the King, ſo as to be capable of being 
returned upon a jury between his ſon and 
another, the challenge, on account of 
conſanguinity, continues ; notwithſtand- 
ing the corruption of blood is not taken 
away by the pardon. Now, if the right 
of inheriting be a right of nature, the 
name of an heir cannot be ſeparated from 
that of a ſon, but they muſt fland and 
fall together, becauſe jura ſanguinis 
nulla jure civili dirima paſſunt. But 
againſt this reaſoning we have the 
authority of two ſyſtems of civil law, 
which are noble efforts of human reaſon, 
and the accumulated wiſdom of many 


ages. 


7 


The right of inheriting being proved of 
civil inſtitution, it may naturally occur to 
one, who turns his thoughts upon this ſub- 

: | C4 | ject, 


, 
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ject, that it is an inſtitution contrived 


« only for the benefit of a man's chil- 
« dren; and therefore, ought not to be 
s obſtructed by the demerit of the father.” 


It will be proper to premiſe the anſwer 
to this objection with obſerving, that al- 


| tho' the right of inheriting be hitherto the 


expreſſion generally made uſe of in this 
diſcourſe, and relative to the heir only; yet 


the argument holds equally true of the 


right of tranſmitting property, which is 
relative to the anceſtor. For theſe rights 


imply and ſuppoſe each other, if the ſame 
| perſon be conſidered both as an heir and 


an anceſtor ; that is, in the two different 
lights in which he ſtands, with reſpect to 
thoſe who have gone before him, and thoſe 
who are to ſucceed him; and therefore the 
terms may be ſaid to be convertible ; the 
one only referring to him, to whom the 
property deſcends, and the other to him 
from whom it comes. And ndw, if (with- 
out being thought guilty of refinement) 


we may reſort to the. firſt elements of civil 


fociety, for the reaſons' on which theſe 
rights are grounded, they ſeem to be two; 


and neither of them has any relation to the 


children 1 


* 
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children: one, that when thoſe things, 
in which a man had gained property for 
his ſubſiſtence, ceaſed to be his, in the 
- courſe of nature, the neareſt relation ſhould 
inherit and take poſſeſſion, leſt the eager- 
_ neſs to contend about ſucceeding to them, 
might-turn the ſtate of civil ſociety into 
a ſtate of war. And hence the rules of 
deſcent have been extended in ſo many 
countries, to take in the remoteſt kindred 
of the firſt occupant, or purchaſer. The 
other, that, when every individual gave 
up natural rights, as the protection of 
ſociety was due to him, for ſubmitting 
his own revenge to public juſtice, ſo this 
right of tranſmitting property was confer- 
red upon him as one recompence, for 
purſuing his private advantage in many 
reſpects, where nature interferes not, 
ſubordinately to the good of ſociety ; and 


to make the advantages, ſo acquired, more 
permanent than in a natural ſtate, by ex- 

tending the enjoyment to repreſentatives, » 
as it were beyond the bounds of nature, 
How juſt therefore is it, that he, who 
has not only ceaſed to purſue that 
good, but taken meaſures ta deſtroy 
it, infringing the original contract, 
| | ſhould 
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ſhould forfeit the protection, and loſe 
the recompence, he gained by it! 
And if the courſe of deſcent, though in 
its effect, and perhaps ſecondary view, 
beneficial to the children, owes its inſti- 
tution to reaſons, which ſolely regard civil. 

ſociety, why may not reaſons of the ſame 
public and general utility, account for 

the interruption of it? 


In ſupport of the notion here advanced, 
and the uſe made of it,one may obſerve the 
difficulties which muſt attend any endea- 
vour to explain the grounds of this great 
inſtitution, upon the other more obvious 
and common notion, ſtated in the ob- 
jection. Now it is a conſequence, that if 
the main cauſe of providing a courſe of 
deſcent for property was the benefit of 
the children, the firſt makers of laws con- 
cerning it muſt have had a particular at- 
tention to them, not merely as the de- 
ſcendants and neareſt relations of their 
father, but as left in the weak ſtate of in- 
fancy and orphanage. But then the man- 
ner of this proviſion is in no ſort proper- 
tioned to the cauſe of it; for in ſome 
reſpects it does too much, in others 
too 
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too little: too much, as the right of in- 
heriting becomes the mere favour and 
gratuity of law, to children, who are not 
in that weak ſtate, at the time of the 
father's death, and therefore not compre- 
hended within the reaſon and foundation 
of the right: too little; for if zhezr benefit 
be the principal cauſe of this eſtabliſh- 
ment, then the equal partition of the 
father's property ſhould take place be- 
ween all the children; and thoſe civil 
laws, which transfer the whole inheri- 
tance by deſcent to the eldeſt, ought to 
give proportionable ſhares of it to the reſt, 


in caſe the father has neglected it. But 
as a farther evidence, that the complete 


and principal reaſons of this eſtabliſhment 
muſt not be drawn from this ſubordinate 
effect and ſecondary purpoſe of it, 


but from the foundations of ſociety, let 
it be conſidered, that of | itſelf, and 


unattended by other proviſions in favour 


of infants, this right of inheriting is equal- 


ly ineffectual to Heir ſervice in a ſtate 
of civil ſociety, as it has been (g) ſhewn 
to be in a ſtate of nature: and it is ſome- 
what extraordinary in reaſoning, to aſſign 


(8) Page I7, I8 
that 
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that as the final cauſe or main end of any 
Inſtitution, which the inſtitution itſelf is 
apparently not fitted to attain. It is alſo 
more unneceſſary, becauſe in a ſtate of 
nature, antecedent to civil policy, it is 
impoſſible to ſuppoſe any other means of 
providing for them, than either ſuch as 
may ariſe from the exerciſe of rights, 
which nature has annexed to themſelves, 
(of which kind the right of inheriting is 
ſuppoſed to be) cr ſuch as may be con- 
trived by the tender affection of the parent, 
or the diſintereſted care of the benevolent. 
In a ſtate of civil ſociety, the. means are 
yaricus :---infants are not only of private, 
but of public concern, And ſurely the 
invention of thoſe great maſters of policy, 
the ancient lawvgivers of moſt countries, 
failed them unaccountably in this inſtance, 
if the great cauſe of eſtabliſhing deſcents 
was the protection and benefit of infants ; 
' fince the ſame end might have been 
anſwered far better in other ways, 
without conferring any right of in- 
heritance, or making any alteration in 
the natural and original condition of 
property. The ſupreme power of each 
ſtate might have taken ail children out of 
| | the 


* 
I 


. - '® - Wits 14 - * 0 wy 
' 8 1 . “: Go ARIES AS 3 
- I MSC 2 E 2 _ 1 r oe > * * 
„ * = — * . 7 - = al * 1 7 ad. SY W dt 12 9 Lg 
; 6 | > 1 * " 2 — 4 _ — bh - 4: 24 _ ad $> - - L þ . - .- 4 
4 es * La * of -- R " „ 7 : r 240 Was _ —— — 82 av : 
. "7 x * n 8 2 N * —_ - * | 2 1 
4 N L 0 CY FCC =", "5 2 9 188 bY 7 y > - Þ ._ tx £2 — 
"of : 14 , 5 — J _— * . — . Fs. 
c — . = >» Ms * mat. : 
* , , 
1 a 
* 


= * 


Law of FoxFEITURR. 29 


the hands of their parents, maintained and 


educated them in a ſtate of equality-under 
the public care: and then, without ex- 
poſing them to the danger of that ener- 
vate indolence, or vicious activity, too 
often owing to hereditary wealth, might 

have drawn them out, according to their 
age, capacity, and improvements, into 
the civil, or military ſervice, more uſefully 
and more honourably for themſelves and 
their country. This plan is ſo obvious, 
as well as grateful to the imagination, that 
it has been touched upon by many writers, 
and is beautifully purſued in theory, to its 
utmoſt extent, by the framers of imagin- 
ary common wealths,---Plato and Sir Tho- 
mas More, But the legiſlatures of real 
ſtates ſaw the ab/olute neceſſity of gabliſi- 
ing inheritances for the general order and 


welfare of ſociety; and at the ſame time, 


knew the plan juſt mentioned (at leaſt as 
to the full execution of it) to be impracti- 
cable, without allowing that community 
of goods, of which vifonary legiſlatures 
are fond; but which neither the paſſions 
of men, nor the circumſtances of ſociety, 


could bear, 
| To 
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To theſe arguments it may be added, 
that the courſe of deſcent is alike ob- 
ſtructed by one ſort of alienation, as ano- 
ther; and if the benefit of the children 
was the only, or c/ief ſource of legal de- 
ſcents, it will follow, that there ought to 
be no ſuch thing as a power of alienating, 
in any- manner, veſted in the. father : a 
conſequence, which, it will readily be al- 
lowed, ſhould be guarded againſt ; both 
as it would deſtroy the mutual and neceſ- 
ſary dependence of families, and intro- 
duce perpetuities, ſo dangerous to that 
circulation of property, which animates 
ſocial induſtry. Hence it is, that a man's 
poſterity are not only indebted to the Jaws 
of that country, which gave them birth, 
for a capacity of inheriting, but, by the 
fame laws, are commonly left in the pow- 
er of the father, as to their receiving ac- 
tual benefit from that capacity. In En- 
gland, a tenant in fee fimple may charge, 
waſte, or ſell his eſtate, and convey it away 
for ever from his heirs. He-may deviſe 
it by will; and, unleſs in caſes of fraud, 
the law will not interpoſe to make it void. 
A tenant in ta:l is maſter of his eſtate, if 
he purſucs the methods of conveyance 
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proper to it. In theſe inſtances it may 
ſeem very hard, that any man ſhould diſ- 
poſe of a fortune from his poſterity ; and 
yet the law having put them out of the 
father's power, as to every grant, which 
they receive from the kindneſs of another, 
and the honeſt fruits of. perſonal merit, 
it wiſely forbears to break in upon 
the law of nature, which allows a 
freedom of alienation; and expects no 
more from the father, than that he conduct 
the child, as long as he is able, through 
the weakneſs of infancy, to a condition 
of ſupporting himſelf by his own labour 
and attention. Shall it then be in his 
breaſt to aliene in the forms of law, as in- 
tereſt or humour leads lim? and ſhall- 

not his attempts to diſſolve ſociety be equi- 
| tably conſtrued,.for reaſons of public uſe- 
fulneſs, a virtual intention of exerting his 
utmoſt power to alienate thoſe benefits, 
which might have been derived through 
his channel from the favourof ſociety? Is it 
fit or reaſonable, that this privilege of ali- 
enating at diſcretion, to the prejudice of 
his poſterity, ſhould be ſo freely indul- 
ged to him, upon a plain principle of 
natural equity, that every man may 


diſpoje 
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di ipiſe of his eun property as he pleaſes ; 
and that the ſociety, which has from 
favour, and poſitive inſtitution, coti- 
ferred on him a right to tranſmit that pro- 
perty to heirs, ſhould not be allowed to 
confer ſuch favour upon its own terms 
(terms. indeed eſſential to its ſafety) ? 
That is, in other words, is it fit or rea- 
ſonable, that ſocĩety ſhould be denied 
the benefit of that principle of equity, by 
which the privilege: of alienating, ſo 
valuable to each individual, is indiſputa- 
bly framed and ſupported ? 


But it may be ſaid, the alienation by 
« forfeiture is more extenſive than any 
other allowed in the law of England, 
© becauſe it is attended with the 4% of 
„ honours, which cannot otherwiſe be 
% aliened ; and the corruption of blood 
« flops the courſe of regular deſcent, as 
4 to eſtates, over which the. criminal 
could have no power, . he never 
«« enjoyed tem. T 


As to honours, they have ſo far been 
alienable amongſt us, in former times, 
that a man might, by ſurrender, reſtore 

them 
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them to the crown, that fountain, from 
which they flowed. The law is now dif- 
ferently underſtood in this reſpect. But 
though they are not alienable, like moſt 
inheritances, ſince that would be to debaſe 
and proſtitute them, yet they ſeem pecu- 
liarly the proper object of forfeiture ;_ 
for, being, in a ffrifer ſenſe than other 
kinds of property, the gift and creation of 
fociety, the terms, on which they are given, 
muſt be infinitely ſubjeft to its power. And is 
it not natural and politic, that a diſtinction 
beſtowed only for the praiſe of them, who 
do well, ſhould be forfeitable, on the com- 
miſſion of crimes, for a terror to evil 
doers ? 


= 


As to the corruption of blood, it will 
be eaſily underſtood, when the meaning 
and reaſon of it are expreſſed in common 
language, free from legal terms of art. 
The propoſition to be explained is no more 
than this ;—that, if a man is not capable 
of tranſmitting property acquired by him- 
ſelf, to an heir, it ſeems a neceſſary conſe- 
quence in reaſon, which is the ground 
of law, that he ſhall nor be capable 

„ 
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of receiving from an anceſtor, either to 
enjoy, or to tranſmit. And the propoſi- 


tion may be made out by a very ſhort 
deduQion. 


| The methods of acquiring property can 

only be divided under the two general 
heads of purchaſe (pergquiftum), and de- 
ſcent (hereditas); the one referring to 
him, who takes or acquires property in 
the firſt inſtance by his own or another 
at ;—the other, to him, who takes or 
acquires the property of an anceſtor im- 
mediately upon his deceaſe, by act and 
operation of law. 


1. Whoever acquires property by pur- 
chaſe, muſt do it in one of theſe ways; by 

Prior occupancy, | 

Emption, or, 

Gift. 

Theſe are the natural ways of acqui- 
ring property, and muſt ſubſiſt in a 
ſtate of nature, anterior to civil ſociety. 
Here the caſes are infinitely complicated 
and various, and the rules of evidence will 
vary, according to the nature and circum- 
ſtances of every caſe. And whoever claims, 
under this title of property, claims in /is 


C 
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deon perſonal right, without deriving from 
anceſtors; Thereſore, the ſon of an attain- 
ted perſon is equally favoured, in whatever 
he takes by purchaſe, and in the remedy he 
purſues for this right, as any other ſubject 
of the ſtate. 


2. Acquiſition by deſcent is not - cat 
but merely pgſtive, (as has been ſhewn) 
and founded on the policy of civil laws. Here 
the caſes cannot be complex, becauſe the 
laws of deſcent in moſt countries are very 
clear ;—the rule of evidence is /ingle, and 
will not admit either of reſtraint, or exten- 
fion, in applying it. This is particularly 
true in the feudal law. For by that law, 
whoever claims under the title of deſcent, as 
heir, ought firifly to deduce his pedigree, 
through znceſtors, from the fir/t purchaſer, 
or acquirer. And that is the rea/onable rule 
of evidence, in deſcent. Yet, becauſe ſuch 
evidence may often be difficult, a more 
favourable rule has been introduced in Eng- 
land, that it ſhould only be neceſſary for a 
claimant by deſcent, to prove himſelf heir to 
the perſon /aft ſeiſed. This is taken to be 
ſufficient preſumptive evidence of relation, 
to the fr purchaſer; the law expects 
Ws; = this 
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this ſhould be exactly proved, and does not 
require the evidence to be carried further. 
The conſequences flowing from hence, in 
point of reaſon, are undeniable, 


1. That when he, who was /aft ſeĩſed of 
the inheritance, has committed treaſon, and 
the law has ſaid, that he ſhall no longer en- 
joy it himſelf, nor tranſmit it to an heir, of 
.courſe no ſuch title can be made by any one 
who claims as heir within that rule of evi- 
dence. 


2. If the claimant cannot make title where 
the offender was ſeiſed, becauſe the vinculum 
of deſcent is deſtroyed; neither can he make 
title where the offender was not ſeiſed, if 
that offender be an anceſtor, who forms the 
vinculum between the claimant and the an- 
ceſtor, who waͤs ſeiſed. What then is the 
general reaſon of law upon this caſe ? The 
offending anceſtor is by a& of lau, diſ- 
abled from inheriting, or tranſmitting pro- 
perty to heirs. —Shall then the Jaw, which is 
only to be moved by conſiderations, that 
affett the whole, be moved, in this in- 
ſtance, by perſonal compaſſion to his family; 
and make an effort of itſelf, inconſiſtently 


with 
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with its own ſolemn act, to ſupply that con- 
necting link in the chain of deſcent, which 
has been ſtruck out of it, for the traitor's in- 
famy, and the public benefit ? 


After this, it may be objected, that © the 
« expectation of inheriting, in which the 
e children are-educated, confers a right on 
« the principles of conſcience, which ſpeak 
* the dictates of the law of nature. It is 
* ever thought a cruelty, that fathers ſhould 
e alienate from their children by waſteful 
« expence, or gifts to ſtrangers. The 
Roman law for this reaſon provided guerela 
* teftamenti inofficiof ; (h) and ſome local 
e cuſtoms in England gave the writ de ration- 
* abili parte bonorum. (i) Why then ſhould 
ic ſociety make theſe alienations the conſe- 
« quence of an act, which has no immediati 
* reference to alienating; eſpecially when it 
js the bufineſs of laws to prevent the ill 
* conſequences naturally arifing from mens 
t actions, inſtead of adding to them by 
66 implication and conſtruction? The 


{4) Vide Inſt. 2. 18. 1. and ſee Lord Raym. 441: 1P, 
Wms. 304. and Black. Com. 2 v. ch. 32. 


(i) Vide new Nat. Brev, 284, — M. 30. Edw. n. 25+ 


and H. 17. Edw. III. 9. | g 
1 objection 
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objection ſeems founded on good reaſon, 
and yet muſt give way to better. If we 
conſider the kind of expectation here ſpoken 
of, it will be found to ariſe only from the 
ordinary courſe of families and legal de- 
ſcents, and not given in ſuch a manner, and 
with ſuch circumſtances, as 0 confer a 
right, on any principles of law or con- 
ſcience. Whether therefore, we take the 
right of inheriting, as conferred by civil 
ſociety, or, for argument-ſake, by nature, 
the expectation ariſing from it is the ſame; 
ſince it muſt be conſidered, in the firſt caſe, 
as beſtowed originally on condition ; in the 
ſecond, as gughfied by civil inſtitution, 
like many other rights of nature. And if 
thoſe who form the expectation will regard 
that as abſolute, which depends on the per- 
Jgrmance of expreſs conditions, the inatten- 
tion muſt be imputed to themſelves, and not 
to the law of their country. To waſte a 
fortune which would have made an honou- 
rable ſupport for a man's family, is deſer- 
vedly eſteemed cruel and againſt conſcience, 
Why is it not prevented by the care of legi- 
ſlators? becauſe, no complete proviſion 
could be made againſt that evil, which would 
not be attended with more general incon- 

Ls venience 
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venience ; and the compliance with the con- 
trary duty, is derived from the manners, 
and the heart, grounded upon principles, 
and enforced by ſanctions, of an higher order 
than belong to civil laws. If the greateſt 
good of every community be the object of 
laws contrived for it, (as unqueſtionably it 
ought to be) every leſſer intereſt muſt yield; 
it being only the property of divine 
government to reconcile all private, with 
public good, in the final reſult of its diſ- 
penſations. Hence it is, that though laws 
prevent conſequences injurious to par- 
ticulars, where they can, conſiſtently with 
ſocial good, yet in matters which concern 
the exiſtence of the ſociety, or govern- 
ment, conſequences injurious to particulars, 
muſt not only be ſuffered to take place, but 
even ſought for and indulged, if they 
have a tendency to prevent conſequences 
injurious to government itſelf. On this 
reaſon ſtand thoſe ſevere laws, which have 
been made in ſeveral ſtates againſt neutrality 
in times of common danger. It is agreea- 
ble to the policy and original compact of 
government to blend and involve the inte- 
reſt of every member with its own; on 
which account the fortunes of private men 
D 4 in 
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in all countries, muſt depend upon public 
revolutions. Were it, in any reſpect, the 
aim of civil laws, to make particular, in- 
dependent of the ſocial good, as it would be a 
very ſingular ſtrain of policy, fo it would 
proceed upon a principle more contrary to 
tne law of nature, than thoſe, who are fond 
of that law, would deſire to ſee charged 
upon their doctrine. Beſides, nothing is 
more natural, (on the principles laid down 
in this eſſay) than the conſtruction which 
civil laws have put on treaſons againſt go- 
vernment, that when a man endeavours the 
diſſolution of it, he means to diſclaim all thoſe 
benefits and rights, which it has either made 
him capable to enjoy, or the inſtrument to 
convey. Nothing is more neceſſary, than to 
try whether thoſe attachments, which are 
connected with our paſſions and affections, 
will prevail, when thoſe, which are founded 
only in reaſon and convenience, have no 
power. Sic legibus comparatum eft (fays Tully) 
ut filurum caritas amiciores reddat parentes 
reipubiice. Thus ſociety, by making the 
loſs of thoſe rights it confers upon every man, 
a fenaliy for the greateſt crime, which can be 
Tommitted againſt his country, intereſts every 


relation and dependent in keeping him firm 
to 


[ 
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to the general tranquility and welfare; at 
the ſame time, it gives him an occaſion of 
reflecting, that, when he attempts it, he muſt 
break through every private, as well as public 
tye ; which enhances his crime, whilſt it is 
an aggravation of his puniſhment. Nay, 
more; he may hope to eſcape from the juſtice 
of his country with his own life, if that alone 
were to be forfeited ; but the diftreſs of his 
family will purſue him in his fſecureſt thoughts, 
and abate the ardour of reſolution. Many in- 
ſtances occur in hiſtory; and daily experience, 
of men, not aſhamed to commit baſe and 
ſelfiſh enormities, who have retained a ten- 
derneſs for their poſterity by the ſtrong and 

| generous inſtinct of nature. The ſtory of 
Licinius Macer, who was father to Calvus 
the great orator, is very remarkable, as re- 
lated by a Roman annaliſt. Having gone 
through the office of prætor, and governed a 
province, he was accuſed, upon returning 
home, of extortion, and abuſes of his power. 
The very morning of his trial, he ſtrangled 
himſelf, after having ſent word to Cicero, 
(who was preparing to plead againſt him) 
that, being determined to put an end to his 
life before ſentence, (though the penalty did 
not extend to taking it away) the proſecution 

| could 
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could not go on, and his fortune would be 
faved, to the benefit of hit ſon. 


Upon the whole then, where is the 
wrong? It is agrceable to juſtice to beſtow 
rights upon condition. It is the wiſdom of 
governments to lay hold on human partia- 

_ lities, 


But it is not enough to reſt upon arguments 
from reaſon, to prove there is nothing in for- 
feitures of this kind inconſiſtent with juſtice; 
At muſt likewiſe be proved, that e 
are agreeable to the practice and genius of the 

Freeſt ſlates. This is, doubtleſs, a matter of 
much importance, and likely to have the 
greateſt weight with thoſe, who are more 
ready to ſuſpect a fallacy in ſtrong reaſons, 
than great authorities. It may be neceſſary 
to be large in ſhewing it, becauſe it has 
been relied on to a contrary purpoſe, | 


In the Jewiſh republic there are inſtances, 
in which. children were deſtroyed, by the 
inter pofition of providence, for the crimes, 
and to increaſe the ſufferings, of their 
fathers. This by no means furniſhes an in- 
ference to the nature of human puniſhments, 
being inflicted by the hand of God, with 

an 
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an expreſs prohibition to the civil magiſtrate 
to imitate it, and founded on the particular 
conſtitution of their theocracy. But the 
forfeiture of inheritable eſtates ſtands upon 
other reaſons, and was conſequent on a judg- 
ment pronounced and executed by the ordi- 
nary magiſtrate. The taking away of lands 
from Mephiboſheth, by David, and the con- 
fiſcation of Naboth's vineyard, by Ahab, are 
examples of it; and though both ſuffered un- 
juſtly, yet, had their trial been conducted 
with openneſs and impartiality, there had 
been no danger from the miſtaken jealouſy 
of the king, or the oppreſſion of the tyrant. 
In the time of Ezra, (after the extraordi- 
nary providence was, in a great meaſure, de- 
parted from the Jews) there is an evidence 
of it in that public act of the ſtate, by which 
all, who had married foreign wives, were ta 
make their appearance before the elders in 
three days, under pain of forfciting their 
whole ſubſtance. 


By the conſtitution of Athens there were 
three forts of infamous, (A which was a 
term of art in their law, 


(4) Petit. Leg. Att. 508. 
1. Thoſe 
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I. Thoſe, who aimed to introduce 
tyranny, as in the caſe of ſuch as aided 
Piſiſtratus. 


2. Thoſe, who owed money to the 
public, and neglected, or, refutcd to pay it. 


3. Thoſe who had received bribes, be- 
haved ill in ſea, or land fights, —thrown 
away their ſhields in battle; all ſuch were 
baniſhed, and deprived of every immunity, 
both they and z7herr poſterity, | 


It is true, judgment of forfeiture was only 
inflicted di/cretronarily in the firſt and third 
kind of theſe infamies, but followed in judg- 
ment of law as to the ſecond. Plutarch 
tells us, that Themiſtocles,for concealing the 
treaſonable correſpondence of Pauſanias with 
the king of Perſia, forfeited his whole eſtate, 
to the value of eighty or one hundred talents, 
(1) to the Athenian treaſury ; and his chil 
dren took refuge in Perſia, Thus, if before 
ſentence pronounced, eſpecially in the caſe 
of murder, a man fed from juſtice into per- 
petual exile, the conſequence was a for- 


(/) See Langh, Plut. 1 v. duod. 295. 
Jeiture 
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feiture and fale of his ſubſtance, by the 
proper officers, for the uſe of the public 
coffers. It was another law with them, 
that any magiſtrate corrupting others to ad- 
viſe, or himſelf adviſing, the people to abro- 
gate the laws criminal, ſhould forfeit his ſub- 
ſtance, himſelf and his poſterity be outlawed, 
and ſubje& to be deſtroyed with impunity. 
They looked upon theſe to be the pillars of . 
the commonwealth, and that it was the magi- 
ſtrate's peculiar duty to uphold them. De- 
moſthenes (n) accuſed a man before the peo- 
ple, who had propoſed a vote, by which fines 
and forfeitures were, in effect, to be taken 
away. He ſpeaks of the guard, which had 
been ſet on that part of the conſtitution 
by the care of their legiſlators; and 
aſſigns a very artful and flattering reaſon 
to the Athenians, for a law, which made it 
forfeiture to propoſe the reſtitution of perſons 
in particular circumſtances of guilt; That 
% the legiſlator, knowing the natural lenity 
& and compaſſion of his countrymen, would 
« not expoſe the public ſafety to the pre- 
« tences or abuſe of it.” 


By the Roman law, the crimen laſe majef- 


(m) Dem. ady. Timocrat, . . 
fatis 
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tatis (n) comprehended many branches, of 
which' the crimen perduellionis was, in all 
reſpects, the moſt ſeverely diſtinguiſhed, and 
at firſt the only capital. It was ſo from the 
earlieſt times of the republic; and is marked 
out as ſuch by the laws of the twelve tables; 
which is not only an evidence of the prac- 
tice in Rome, but of the regard had to it in 
Greece, from whoſe commonwealths (parti- 
cularly Athens) thoſe laws were borrowed. 
By capital, amongſt the Romans, was meant, 
not only the puniſhment of death, but the 
minutio capitis, which, in the largeſt ſenſe; 
included the /ofs of all capacities, and a forfei- 
ture o) of a man's ſubſtance to the treaſury 
becauſe, as the digeſt phraſes it, gut orvita= 


(n) Manat, de Leg. Rom, Par. 1557. and ſee Blat. Can 44: 
ch. 6. 


(e Biſhop Burbet, in the ſecond volume of his Met. 
5. 522. where he ſays, that forfeiture was never the practice 
of free governments, lays it down, That it was an inven- 
«© tion under the tyranny cf the emperors; who had a pars 
« ticular revenue called the Fi/e, from whence it was confica- 
tion.“ To this one may oppoſe the words of Cajaciurys 


Fiſcus erat populi, nunc imperatoris. Cujac. at L. Jal. M. 
Which paſſage intimates, that forfeiture was a known ra 
ment during the republic. It was then called bonorum publi- 
catio. But the biſhop ſeems to have been miſled by the late 
origin of the word confiſcation, to imagine the thipg itſelf was 
introduced no earlier. | 


tem 
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fem amiſit, heredem habere non poteſt; * He 
« who has loſt the rights of a citizen, can 
e have no heir;” it being conſidered by the 
Roman law, as a privilege conferred by ſoctety, 
to tranſmit property by deſcent. This crime 
of treaſon was puniſhed both by death and 
forfeiture. The caſe of Sp. Mzlius, (p) in 
Livy, is expreſly to this purpoſe: he is ſaid 
to have been put to death for aiming to de- 
ſtroy the republic, and his goods and eſtates 
fold, which he had applied to the moſt un- 
worthy uſe. When the ſentence of for- 
feiture paſſed upon any man, without de- 
priving him of life, it was given in the form 
of interdicting from fire and water. Ci- 
cero's eſtates were confiſcated by that form 
propoſed to the people after his falſe ſtep of 
withdrawing from Rome, and not by any 
expreſs words in it, but by the legal opera- 
ration (2). Antony, Dolabella, Lepidus, were 
adjudged enemies to the commonwealth, 
and their eſtates confiſcated. Even Cæſar, 
who was for mitigating the penalties on the. 
Catilinarian conſpirators, moved a confiſca- 
tion of all their property to the public 
coffers (r). This particular kind of Aa ma- 


6% Vide Hooke's Rom, Hiſt, 2 vol. od. 435» 436. 49% 
(4) Vide 36. lib. x. ch. 15. 
(r) Vide ib, lib. viii. ch. 9, 10, 


Jef as 
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jeſtas was held in ſuch horror, that encou- 
ragement was given to accuſers. By law, 
the informer had his pardon, if an accom- 
plice; nay, if his accuſation was againſt 
a magiſtrate in office, (provided he were 
capable) his reward was that magiſtracy : 
if the accuſed was only a magiſtrate ele, he 
was allowed a ſeat in the ſenate, and to give 
his opinion in the rank of that magiſtrate. 
The accuſed was immediately diſabled from 
paying, ſelling, alienating ;—and no dignity 
was exempt from the ſevereſt methods of ex- 
amination. What is ſtill more, this was 
the only charge, which purſued a man's 'me- 
mory and poſterity ; for, in caſe he died 
while the proſecution was depending, his 
heirs were obliged to defend it; otherwiſe con- 
fiſcation enſued, as if the crime were admit- 
ted, Or confeſſed. 


Thus it ſtood in matters of treaſon through 
the beſt ages of the commonwealth. The 
Cornelian and the Julian laws were the firſt, 
which made ſeveral other ſpecies of /z/a 
majeſtas capital, as well as perduellio. As 
to public crimes, not within that deſcription, 
theſe laws 'ſeem chiefly deſigned to confirm, 
or perhaps inlarge, the ſanction of thoſe, 

which 
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which had been growing up gradually, to 
guard againſt offences, as corruption en- 
creaſed, Public and private force, the one 
with arms; the other without, were puniſhed 
with the utmoſt ſeverity : The firſt by per- 
petual baniſhment ta ſome certain place, 
(deportatio) which was accompanied with 
loſs of all rights and capacities, and forfeiture 
of eſtate; the other with a confiſcation of 


one third; 


By the Cornelian law, the murder of a 
father or patron was capital; and by the 
Julian, the murder of any citizen was pu- 
niſhed with intire confiſcation and baniſh- 


ment. 


The crime of peculate, or embezzle- 
ment, by the ſame law, was puniſhed in 
like manner. Papinian ſays, a proceeding 
was allowed for this crime againſt a man's 
heirs. And long before the making of that 
law, in the inſtance of Scipio Aſiaticus, 
brother to Africanus, a fine ſo heavy was 
ſet upon him, being charged with having 
concealed part of the rich booty brought 
home from Aſia, that his eſtate would not 

| E ſuthce 
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ſuffice to pay it: /s} and, in ſuch crimes, 
they were often ſentenced to refund four 
times the value. 


The laws, which concerned abuſes in the 
-government of the provinces, were equally 
ſtrong: ſo were thoſe concerning bribery 
in elections and judicature ; conceting de- 
ceit (which branched out into many parti- 
culars) and elandeſtine meetings. 


This is a ſhort ſtate of the laws, which 
had the penalty of forfeiture during the re- 
public. Auguſtus introduced little or no 
alteration. In the ſingle caſe of Cafſius 
Severus, being much galled by the licenti- 
ouſneſs of his writings and converſation, he 
cauſed the matter of ibels to be treated capi- 
tally, as a crime of /z/a maje/tas. For the 
reſt, the mildneſs of his nature inclined him, 
and the liberty of Rome, ſo lately loſt, made 
it his intereſt, not to deviate in things of 


this high importance from the conſtitution 


of his country. At the ſame time, he ſaw 
his own ſecurity, and the tranquility of the 
ſtate, depended on the exacteſt ſupport of 
his authority, and the execution of theſe 


' (:) Vide Hooke's Rom. Hiſt, vol. v. oct. 295, &c. 
laws. 


. 


Law of FoxrETTUxx. 51 


laws. Tacitus, () in deſcribing the pro- 
greſs of the laws of majeſty, and the undue 
extenſion of them in the reign of Tiberius, 
expreſſes himſelf in this manner: nomen 
apud veteres idem, ſed alia in judicium venie- 
bant; fi quis proditione exercitum, aut plebem 
ſeditionibus, denique male geſtd rep. majeſtatem 
populi romani minuifſet. Facta arguebantur, 
dia impunè erant. The great point, on 
which he inſiſts, is, the difference between 
the crimes, of which men were accuſed un- 
der the commonwealth, and under the ty- 
rants, who oppreſſed it. An unguarded 
ſaying was treaſon againſt emperors, but 
In the free ſtate, a man could only be ac- 
cuſed of actions, which had a direct ten- 
dency to overturn govetnment. And it is 
to be obſerved of this hiſtorian, who writes 
in the ſpirit of liberty, and cenſures with 
great ſtrength and weight, that he never ex- 
cepts to the puniſhment of forfeiture, as either 
a new inſtitution of thoſe times, or unjuſt 
and impolitic in its own nature, The 
ſucceeding princes framed feveral laws, 
which carried theſe offences to an height of 
unjuſtifiable ſeverity. Arcadius and Hono- 
rius enacted one, which has been branded 
(t) L.1- Ann. © 71, 72. | 
e by 
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by the civilians, as eminent above all, for 
its cruelty : the moſt remarkable terms of 
it were, That the intention of conſpiring 
* ſhould be puniſhed without any overt- 
% 4; that they, who preſumed to intercede 
« for thoſe accuſed of treaſon, ſhould be 
*«« diſgraced; that not, only the eftates of 
« the criminals ſhould be confiſcated, but 
« their ſons rendered incapable of inherit- 
« ing rom the mother, or any relations, or 
% even of taking by the will of a ſiranger; that 
e they ſhould be perpetually infamous, and 
« diſqualified-from aſpiring to honours and 
« dignities, or claiming the ſame privileges 
« of legal credit with other men in judicial 
«« conteſts; that, in a word, the very hold- 
*© ing of therr lives was to be taken for a mark 
<< , imperatorial mercy ; and yet, it is ſaid, 

% their conditian fhall be ſuch, as to make 
* * a puniſhment, and death a comfort.” 


Some of the later emperors, by law mi- 
tigated theſe, and even the antient and 
more juſt ſeverities; but we neither find 
ſuch ſeverities, nor mitigations, whilſt the 
republic exiſted. This is eaſy to be ac- 
counted for. Different emperors, accord- 
. ing to their tempers of mind, or maxims of 
adminiſtra- 
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adminiſtration, might hope to render the 
arbitrary power, by which they governed, 
ſecure or agreeable, by influencing the fears, 
or engaging the affections, of their people; L 
by ſetting forth terrors to reſiſtance, or pre- 
tences of lenity to ſubmiſſion. But the great 
men of the republic, conſidering the exigen- 
cies of government, and knowing, that the 
freedom and excellence of their conſtitution 
deſerved all reverence from thoſe, who lived 
under it, and inviolable protection from 
thoſe, who regulated and adminiſtered it, 
diſdained to act otherwiſe than upon one 
model, according to the rules of juſtice and 
true prudence; not the dictates of cruelty, 
or falſe clemency. 


We have ſeen, that the forfeiture of eſtates 
of inheritance for a man's heirs, as well as 
himſelf, i not inconſiſtent with juſtice. 
Strong preſumptive arguments have been 
drawn from the condition of human nature, 
the law of the Jews, Athenians, and Romans, 
to ſhew it agreeable to policy; which will 
receive great ſtrength from a view of the 
feudal law, eſpecially when deduced from 
its ſource, and applied to the Engliſh 


conſtitution. 


E 3 | The 
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The policy of feuds has in it thoſe prin- 
ciples, which ought to prevail jn the found- 
datjon of all policies, mutual de efence and 
' freedom... It was contrived by the people, 
who ſprung from that great ſeminary of 
nations, the north, as an aſſociation to extend, 
preſerve, and enjoy conqueſts. The General 
or prince, claiming to himſelf the ſovereign 
property, parcelled out the lands to his com- 
manders, who again made ſmaller diviſions 
to others, under a condition of ſtipulated 
military ſervices, and of expreſs fealty, to 
be true to the lord ; but that lower fealty, 
to be governed by their regard to a more 
com prehenſi ve, which centered i in the prince, 
and in a ſupport of the great ends of the 
conſtitution. The potentates of the more 
weſtern parts, diſturbed by the ſucceſſes of 
ſo formidable a confederacy, reſolved to turn 
this policy againſt the inventors, and to diſ- 
poſe of themſelves, and their country, in the 
ſame manner. tn matters of mutual im- 
portance aid was to be mutual; and, in con- 
ſequence of the fealty, which enjoined it, 
the feud or parcel of land, enjoyed by the 
ſti pendiary, was taken to be a ſecurity far the 
eat performance of his engagements. Now 
it followed from the military relation thus 

| begun, 
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begun, that the lord muſt have great intereſt 
in the vaſſal's qualifications. Hence the 
feud could not be aliened either in whole, 
or in part, without his conſent: It might 
not be ſold, exchanged, mortgaged, incum- 
bered, or deviſed. On the other hand, the 
lord eould not diſpoſe of the ſeigniory with- 
out the vaſſal's conſent; for it is certain, 
that the vaſſal would, in his turn, be much 
concerned in the wiſdom and temper of his 
maſter. In both caſes, the freedom and ne- 
ceſſity of this policy required a moſt faithful 
obſervance of the ſeveral parts of this re- 
lation. If the vaſſal failed in his ſervices, 
or in performing his fealty, or endeavoured 
to diſunite the bands of duty and connection, 
by waſting or transferring the feud, or, in 
general, did any thing to injure the lord's 
honour, perſon, or eſtate, it was forfeited and 
reſumable. If the lord proved guilty of in- 
juſtice or oppreſſion, his ſeigniory was for- 
feited by the ſame law, and the tenant was 
to transfer his fealty to the lord next aboye 
him, or to the prince, as the ſupreme guar- 
dian. Theſe obligations were expected from 
all, who had any part aſſigned them, though 
it were by the tenure of the plough or 

E 4 huſbandry, 
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huſbandry, in promoting the common 
welfare. | 


- Such are the principles and the engage- 
ments of this policy, which not only run 
through all that intricate variety of feuds, 
in countries where it is preſerved pureſt, 
but even where it received a large tincture 
from the particular cuſtoms of nations, 
which adopted it. It is not material to en- 
quire, whether the policy. was receiyed in 
England before or after the conqueſt. The 
diſputes between the learned are endleſs, 
ſomething of the ſame kind is admitted ta have 
been maintained amongſt us very early, even by 
the warmeſt advocates for the Norman ori- 
ginal of it in England, Sir H. Spelman (v), 
in his treatiſe of tenures, allows, that an oath 
was taken, not of fealty indeed, but to de- 
fend the lord of the territory, and for lands, 
as it were, held in ſocage, but not by knights 
ſervice. It is true likewiſe, that there was 
no feudal eſcheat; yet a memorable law of 
Canute, (who cauſed the Saxon laws to be 
obſerved ſtrictly, afterwards called Edward 
the Confeſſor's) expreſſes a puniſhment re- 
ſembling it: Qui fugiet a domino ſuo vel ſocio 
c 2. 2123. 


pro 
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pro timiditate in expeditione navali vel terreftri, 
perdat omne quod ſuum ęſt, & ſuam ipfius vitam; 
& manus mittat dominus ad terram, quam ei 
dederat; & fi terram hereditariam habeat, 
ipſa in manum regis tranſeat. In this caſe 
the lands holden of any lord are to revert to 
him; and the hereditary land, or Saxon boc- 
land, which (according to the antiquaries) 
was free from ſervice or tenure, is directed to 
go to the king, as a regal forfeiture, Con- 
ſequently, this penalty of forfeiting inherit- 
ances, ſubſiſted in England before the period 
commonly called the conqueſt ; reſembles 
the feudal policy, though varying in ſome 
circumſtances ; and, clear of feudal notions, 
may be juſtified from antient uſage, upon 
the general principles, and for the ſecurity 
of government, 


Let it now be taken for granted, that 
although the kingdom had traces of fealty 
and forfeiture, that is, of a feudal policy, 
from the earlieſt times, yet that he /aw of 
feuds, firiftly underſtood, was not received till 
after the conqueſ{ ; and we ſhall not find the 
queſtion affected by it, otherwiſe than as it 
throws new light upon the argument, and 
affords additional reaſons peculiar to itſelf in 


ſupport 
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ſupport of it. The two inquiries to bo 
made are; — 


Whether the law of feuds was received 


with any circumſtances of ſlaviſh ſubmiſ- 
1 and 


What alterations aroſe from it in the ſtate 
of forfeitures. 


The firſt of theſe inquiries may be re- 
folved by obſerving, that the policy was not 
impoſed, but came in by free and national 
conſent, at a parliamentary meeting in the 
eighteenth year of the reign of William the 
firſt, The law, enacting the reception of 
this policy, is obſerved, by a learned and ju- 
dicious writer (2), to be penned, as if the 
king were merely paſſive, the more clearly 
to expreſs the conſent of the commune con- 
cilium to ſo conſiderable an alteration ; for 
the reſt of the conqueror's laws are worded 
in another manner, and ſeem to mention 
the commune cencilum only in reference ta 
that law (w). But, by ſeveral ef theſe, the 

king 

(x4 Wright of "6a mY p- 66, 


(er, The law, here mentioned is the LII law of William I. 
which runs thus, ** Statuimus ut omnes liberi homines for- 
« gere 


* 


Law of ForFEITURE. 59 


king engages, in favour of the tenants, to 
make no unjuſt tallages or exactions, and 
to demand no other than ſuch ſervices, as 
are purely feudal, and for the benefit of the 
kingdom. Thus the policy of tenures, as 
adopted in England, has nothing precarious 
or illiberal. Even the villeins, who were 
bondmen to the Saxons, by being admitted 
to homage and fealty, received infranchiſe- 
ment, obtained freedom of their perſons, 


«« dere et ſacramento affirment, quod intra et extra univer- 
% ſum regnum Angliz (quod olim vocabatur reguum Bri- 
« tanniæ) Willielmo ſuo domino fideles eſſe volunt, terras 
«« et honores illius ſidelitate ubique ſervare cum eo, et 
0 inimicos et alienigenas defendere.” 

It muſt be obſerved concerning this law, that though he 
ſubſtance of it is to be found in the collection of Edward the 
confeſſor's laws; (cap. 35, Tit. Greve) yet conſidering 
the ſubjeQ matter of the law itſelf, and how much that col- 
lection is ſuſpected; (wid. Somn. Treat. of Gav. 101. Seld. 
Hiſt, of tithes 224, 225. and Brady Gen. Pref. to the Hiſt. of 
England, 30.) it is moſt likely that this is an original law of 
William I. and that the collection we now have of the con- 
fefſor's laws, which was drawn up at the importunity of 
the people, (ſee the pref. to theſe laws, Lamb. de priſcis 
Angl, L.L. 138. and Wilk. Leg. Anglo Sax. 197.) in the 
time of William I. might receiye ſome of the alterations and 
additions that were made in his time, — The reader will judge 
whether this conjecture hath not ſome countenance from the 
LIII law of William I. which commands, that all perſons 
ſhould have and obſerve the laws of king Edward, in gmnibus 
rebus, ADAUCTIS H11S ft  conflituimus «s utilitatem Anus 
$lorum. 

and 
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and an uſe of occupying their lands; and 
by ſucceſſive ſtatutes, were advanced to ſome 
account in the ſtate. 


As to the ſecond inquiry, concerning the 
alterations introduced into the ſtate of for- 
feitures by the reception of the ſtrict feudal 
policy, it is remarkable, that in the caſe of 
high treaſon, no innovation as made. In- 
deed the eſcheats of hereditary lands for 
petty-treaſon, and felony, aroſe from that 
policy; ſo that, where tenants held imme- 
diately of the king, any devolutions for theſe 
crimes were properly eſcheats ; but, upon 
commiſſion of high treaſon, the lands and 
tenements, which came to him, were 
not eſcheats, but for/eitures given him by the 
common law, derived from the Saxon times, 
not depending upon feuds, and exactly 
agreeable to the Jaw of Canute already 
cited. Theſe, of whatever kind, fell in- 
to his hands, without any regard to the 
ſeigniory of meſne lords. The original 
feudal law (x) ſuppoſes no eſcheat or for- 
feiture, but to the immediate lord, even in 
crimes, which concern the prince or pro- 
prietary. In the Jaw of England it is, 


(x) P. 117. - 
otherwiſe; 
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otherwiſe; and if we would aſſign a feudal 
reaſon for it, as well as reaſons drawn from 
general policy, it ſeems probable, that 
lords, being, in many reſpects, anſwerable 
for the tenant's miſbehaviour, were conſi- 
dered as having failed in their duty to the 
crown,(from whom the lands both of the lord 
and tenant were ſuppoſed to be derived) by 
making choice of an ill-inclined feudatary ; 
and were induced, by this penalty, to 
obſerve a more than ordinary care, in the 
election of perſons to ſo great a truſt, The 
ſame reaſon had weight in caſes of felony, 
where the land ſhould return to the lord, 
and he might remit the crime or eſcheat 
yet, becauſe a negle& is ſuppoſed, on his 
part, in the appointment of a tenant, the 
land, and a power to waſte it, ſhall belong 
to the king a year and a day, in prejudice 
of the lord. Among the Saxons, there was 
no eſcheat of inheritable land in felony ; 
and Sir H. Spelman (y) thinks, that the 
Kentiſh Gavelkind maxim, of —the father 
to the bough, and the ſon to the plough, was 
univerſal throughout the kingdom. But in 
matters of treaſon, which ſtrike at the foun- 


+ (3) C. 33. 


dation 
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dation of policy and government, even Ga- 
velkind lands are. forfeitable, and always 
were; which is derived from thoſe antient 
Jawgivers, as welk as the privilege in fe- 
lony. 


It has been ſhewn, from the nature of 
the feudal policy, that the great principle of 
the law of England, that all lands bear a 
reference to the king, as having the /upre- 
mum dominium, is founded on the greateſt 
wiſdom, and a true regard to the common 
faſety. On this account it is fait, (by the 
feudal writers) that fealty could not be diſ- 
penſed with ; and though ſworn only to the 
lord, yet its virtue and effects operated, to the 
benefit of the whole. Hence the obſervance 
of it was a main article of inquiry in the 
lord's court. For the ſame reaſon, theſe 
writers lay it down, that the dire? dominion 
cannot be alienated from the politic capacity 
| of the king ;—that fee has its name from 
fealty ;—that no covenant can be made 
againſt performing it ; that though the 
oath be ſpared, yet the duty is virtually im- 
plied in the acceptance of the fee” of feud; 
and that the failure in this fealty is the loſs 


of the land. It has been already ſuggeſted 
; too, 


Law of FORFEITURE. 63 


too, that a government thus depending on 


fealty, and the neglect of it, attended with 
ſuch a puniſhment, was the ear/ze/t conſtitu- 
tion of England; and the good effects arifing 
from it, might induce our anceſtors, with 
more readineſs, to embrace a policy, which 
promiſed to convey the ſame happy effects 
with greater certainty, as it ſeemed to have 
this advantage over the antient form, that 
it cemented all orders of men more cloſely, and 
enforced their connection more minutely. They 
were however not aware, that it would ſoon 
be made a pretence for the introduction of 
-thoſe burdenſome ſervices, which occaſion- 
ed all the uneaſineſs of ſucceeding reigns. 
Sir H. Spelman, (z) exprefly ſays, it is not 
his opinion, that the conqueror introduced 
feuds or military ſervices in a general or leſs 
ſtrict ſenſe, but the law of tenures in its fi 
extent, and thoſe ſervices, which were the 
grievances. The nation ſoon felt the weight, 
and threw it off in the reign of his ſon, 
Henry the firſt, who, in his charter, miti- 
gating wardſhip, marriage, and relief, took 
away the evil cuſtoms, which had been en- 
grafted upon tenures, and reduced the policy 


(z) Tr. of Ten. c. 28. 
to 
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to its pure ſtate, and original intention; 
They revived again by degrees, and were, 
at different times, limited and reſtrained by 
our kings, being in themſelves not at all 
eſſential to this form of government, but de- 
ſtructive of it, in giving it the air of ſlavery, 
when it was founded on principles of liber- 
ty, and breaking the ſpirit of the people by 
oppreſſion. The ſtat. 12 Car. II. c. 24. has 
ſince aboliſhed even the military ſervices ; 
and the feud or fee is much varied from its 
firſt inſtitution in the courſe of time and law. * 
It may then be objected, That the princi- 
ple of the law of England, © which ſuppo- 

« ſes all lands derived mediately or immedi- 
« ately from the crown, is no more than a 
« fiction; and the military ſervices being 
« aboliſhed, and the crown- lands diſper- 
ic ſed amongſt the people, the reaſon of it 
1 ceaſes.” l | 


1. As to its being a fiction, it is very true, 
the right of the people of England to their 
property does not depend upon, nor was in 
fact derived from, any royal grant. The 
reception of the feudal policy, in this nation, 
exactly anſwers the definition of a (a) fiction; 


(a) Caiv. Lex Jurid. 


which 
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which is---/ome ſuppoſition in law, for a good 
reaſon, againſt the real truth of a fact, in a 
matter poſſible to have been actually performed, 
according to that ſuppoſition. This being 
admitted, what follows ? It will be urged, 
&« that fictions of law are to convey bene- 
&« fit, not injury, to the party uſing or 
d adopting them; and that this is a prepoſ- 
& terous fiction, which tends to the ruin of 
« families, by putting their eſtates, for the 
« fault of one anceſtor, into the power of 
« the crown.” It has been ſhewn, that 
the forfeiture of lands for treaſon was known 
in England before the introduction of this 
policy (what ever might be the cate in re- 
ſpect of other crimes); and, even after, was 
never modelled upon the rules of it. But 
not to decline arguing the matter upon ict 
feudal notions, it will be neceſſary to try 
this fiction, as it concerns inheritances, by 
maxims, Which are in law the boundary of 
ſuch fictions. Does it prejudice the right of 
ſtrangers ? That cannot be ſaid. Such right 
is ſaved, both by the intention of the com- 
mon law, and the expreſs words of ſtatutes. 
And as to the intereſt of the heir, it is deri- 
ved from that of the anceſtor, and intimately 
connected with it. Is this fiction ſtrained * 

F to 
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to a collateral purpoſe, which does not na- 
turally flow rom it? Neither can that be 
faid. For it is the very point and conſe- 
quence of the fiction, that, when the tenant 
hath broke through his engagements, the land 
Should. return to him, of whom it is originally 
holden. In every law, which has the public 
adyantage for its obje&, it may bappen, that 

rivate intereſts ſhall interfere and ſuffer, 
Yet, if it be a ſuffering, becauſe of a juſt 
and neceſſary ſanction, it muſt not be con- 
fidered as an injury ; the end of that ſanc- 
tion being to heal the pravity, and deter 
from the imitation, of bad conduct. And 
thus the feudal policy, a fiction, bringing 
forfeiture along with it, may be conſidered 
as conveying benefit to the nation , and thoſe 
who adopted it. 


2. It is a maxim in law, That f#1:ons are 
not to be maintained beyond the, reaſon, which 
gave riſe to them. And it, may be faid, 
&« That the abolition of tenures by knights 
-< ſervice, and the fruits of them, has deſtroy- 
« ed the reaſon of this principle.” But 
has not the ſtat. 12 Car. II. declared all the 
ground of England to be held in common 

ſocage ? 
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ſocage? And is not fealty due for ſocage 
lunds? And is it not agreeable to the ends 
and welfare of government, that it ſhould be 
due? What were the aids formerly granted 
and aſſeſſed in parliament, for the ſupport of 
the king's wars? or, what is the land- tax, 
now annually raiſed for the current ſervice, 
but of feudal original? a kind of general eſ- 
cuage, or commutation for ſervice, accord- 
ing to the proviſions of Magna Charta? Is 
then the policy, or the reaſon of it, ceaſed ? 
what is this, but a regard to the defence, ſe- 
curity, and hon:ur, of the realm? It was 
thought in the feudal law, that a man, who 
had once violated the ſacred relation he en- 
gaged in for the public benefit, ought to be 
excluded from it. Does the reaſon ſubſiſt 
no longer? the ſtrength of the kmgdom is in 
the landed intereſt. Every man, who ſhares 
in it, has influence over his-tenants and fol- 
lowers, and, in a greater or a leſs proportion, 
may prove an uſeful friend, or a dangerous 
enemy. If he has malignant diſpoſitions to 
the laws and government working in his 
own mind, it is probable they will not ſtop 
there, but he will communicate and infuſe 
the poiſon into others, till his ſchemes are 

FA mature 
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mature for action, and break forth to the ter- 
ror, if not to the ruin, of his country. 


Theſe are the principles of the feudal po- 
licy, as far as it may be neceſſary for us to 
conſider them with a view to the prefent 
queſtion. They are principles of freedom, of 
Juſtice, and ſafety : the Engliſh conſtitution is 
formed upon them. Their reaſon will ſub/5/?, 
as long as the frame of it ſhall fland; and, 
being maintained m purity and vigour, will 
preſerve it from the uſual mortality of govern- 
ments. | 


Let not then the materials of this noble 
fabric, deſigned by the wiſdom, and erected, 
at infinite hazard, by the valour, of our 

_ anceſtors, become the object of averſion 
and hatred, or be held in diſhonour and 
contempt ! Formerly, the evidences of our 
conſtitution were perverted, to ſupport the 
maxims of ſlavery ; they were abuſed, to 
varniſh over the purpoſes of licentiouſneſs. 
Happy is it for us, that we live, when the 
maxims of the one are expoſed, and the pur- 
poſes of the other diſclaimed, Whilſt thoſe 
evidences are not deſtroyed, conclufions, juſt- 


ly deduced from them, will prevail to /ate/f? 
times, 
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times, againſt the artifice of falſe reaſoning, 
the efforts of vain ambition, and the corrup- 
tion of a careleſs poſterity. 


This policy has been received, and ſub- 
fiſts, in almoſt all countries of Europe, though 
differently modelled and diſguiſed ; in ſome 
ſo deformed, as to be abuſed to purpoſes of 
the hardeſt oppreſſion. The conſtitution 
of Germany is free. What is the ban of the 
empire, but a proceſs of forfeiture, iſſued 
by the emperor againſt princes, who, break- 
ing the fundamental laws, are deprived by 
the judgment of the ſtates, both they and 
their poſterity ? Matthieu, ſervant to Henry 
IV. of France, and the hiſtorian of his 
death, ſays, that he once aſked an avoyer, 
or ſupreme magiſtrate, in Switzerland, how 
the crime of treaſon came to be ſo rare 
amongſt them? *« Becauſe, anſwered the 
other, we puniſh traitors with the utmoſt 
© rigour, and exterminate their families.” In 
Holland, the penalty of confiſcation was in- 
flicted antiently, by judgment of law, for 
certain offences. An excellent writer ſpoke 
in terms too general and inaccurate, when 
he ſaid (%, „ in that province it was re- 

(5) Burnet's Hiſt. of his own Time, ad vol. p. 522, 
| F 3 % deemable 
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« deemable for an hundred guilders.” For 
though it be true, that by ſpecial grants of 
ſome of the old Counts of Holland to certain 
families and eſtates there, this privilege of 
redeeming forfeitures prevailed ; yet the 
municipal law of the country was otherwiſe 
at th:t time, notwithſtanding it has ſince 
received an alteration, This is not only the 
caſe in the ſeparate adminiſtration of many 
of the provinces ; but we are told, by thoſe 
who treat of the conſtitution of the low 
countries, that the council of ſtate con- 
demns any officer, who abuſes a public truſt 
in the finances, the armies, the negotiations, 
or juſtice of the republic, to the heavieſt 
penalties, by fine, ſuited to the offence, the 
exigency, and example. And it is much 
the /ame thing to the children of a criminal, 
whether the fortune of the family is taken 
from them by judgment of entire forfeiture, - 
or by a diſcretionary ſentence condemning 
to a ſevere fine, which may equal or exceed 
the value of it. This difference between 
them is obſervable; that in crimes, where 
the forfeiture is to be limited by the varying 
diſcretion of the judges, a man may flatter 
himſelf, before he contracts the guilt, with 
ſome ſpecious and tempting arguments, 

(which 
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(which we are dextrous enough to invent, 
when we wiſh to impoſe upon ourſelves) 
that the conſequences of this kind may be 
leſs ſevere than the event proves them. 
Bat in crimes, to which it is annexed, as an 
eftabliſhed puniſhment, there is no room 
for ſuch arguments; and he may read the 
certain conſequences in that law, which, 
as it is the inflexible judge, ſo it ought to be the 
invariable meaſure, of his actions. 


Thus we may reaſon from the practice of 
free ſtates. Yet one might frame a plauſible 
objection here: © to what end ſerves a 
« mixed gbvernment, if ſuch ſeverities are 
« expedient to ſupport it? In popular go- 
te vernments, they may be expedient to de- 
t« ter private thefi from conſpiring to ſet 
« up tyranny; in kingdoms, a democracy. 
Schemes of civil policy, which are found- 
« oh extremes; muſt be maintained by 
© them.” This is ſo far from being rightly 
argued, that a mixed government unites and 
confirnis the reaſons, which make ſuch ſe- 
berities expedient, both under popular and 
monarchical governments. Where things, 
are exactly balanced, the ſtronger defence is 


neceſſary to protect the ſeveral eſtates, that 
2 F 4 | no 
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no one may break in upon the privileges 
allowed to any other. And, as the law of 
England is framed with à fingular felicity, 
the defect common to republics, a want of 
power to pardon, or, at leaſt, the difficulty 
of procuring pardon, is ſupplied, which 
guards againſt rigorous ſeyerity ; and the 
oppreſſion in ſtate crimes, common to mo- 

narchies, is prevented by the well-tempered 
courſe of proceeding, which guards againſt 
a dangerous injuſtice. Of theſe F 
— ſhall be faid hereafter. | 


It will be proper to examine, in this 
place, what eftates, and what rights of pro- 
perty, were forfeitable by the feudal law; 
and, in comparing the notions of the law of 
England with it, this matter will receive 
the cleareft illuſtration, . 


I. All goods and perſonal things, as mo- 
ney, &c. being a man's own, and applicable 
to any purpoſe he pleaſes, have been 
eſteemed a proper ſubject of forfeiture. 

Dey were taken to be the produce of the feud, 
belonging to it; and were forfeitable, either 
in whole, or in part, for offences of inferior 
moment. 


l 


II. Feuds, 
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II. Feuds, or eſtates in land, whether for 
Years, for life, or deſcendible, 


1. In crimes which concerned the lord 
or feud, whether the feud was aum, vel 
antiquum, that is, firſt granted to the of- 
fender, or derived from an anceſtor, it 
was open to the lord, PL 


2. In crimes, which — others, 
if the feud were antient, it went to the 
next branch of the family; if new, it was 
open to the lord, becauſe feuds, in the firſt 
inſtance, unleſs it were expreſly provided 
otherwiſe, could only deſcend, without in- 
clining to a collateral. In both caſes, he 
immediate heirs of the criminal were excluded. 
In this laſt ſpecies of crimes, the antient 
feud went to the next collateral relation, 
though the con/ent of the lord, as'well as. 
his, was neceſſary to the ordinary ſurrender, 
or ' alienation of it. In the former it re- 
turned to the lord, though the conſent of 
the collateral, as well as of the lord, was 
neceſſary to the ſame ends; ſo that the 
power of conveying an antient feud from a 
man's heirs, except by crime, was not ab- 
folute in him, without the conſent of both 


theſe. 
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theſe. And yet, in one kind of offences, 


there is a devolution to the collateral, with- 
out the intervention of the lord; and, in 
the other kind, there is a devolution to the 
lord, without the intervention of the colla- 
teral. This corruption of blood, by which 
a man cannot have an heir, introduced a 
very important conſequence into fendal de- 
ſcents, that wherever it became neceſ- 
ſary for one, who would make title to ano- 
ther, to derive the eſtate through an attainted 
perſon, except where the perſon claiming 
was particularly deſcribed in the inveſ- 
titure, the attainder was a bar to his title; — 
as, in the caſe of of a grandchild claiming 
an eſtate, in fee, from the grandfather, 
the ſon having committed treaſon, and dy- 
ing, in the life of the grandfather. Some 
feudiſts have not been willing to allow 
this caſe, on account of its hardſhip: and 
Craig (c), a very able and elegant writer on 
the law of feuds, is diſpleaſed with the judg- 
ment in Scotland, which determined the 
queſtion in that country, He intimates, that 
this may ſeem ſtrange; the ſon having never 
been in poffcfſion, not being capable of it. 
And it muſt be admitted, there is a ſeeming 
% De jur. F. I. 3. Tit. 6. 6 11. 
. 
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hardſhip: yet, becauſe of the rule of evi- 
dence in deſcents, by which the ſon muſt ne- 
ceſſarily be named in conveying the deſcent, 
the grandchild is excluded. The fame rea- 
ſon governs the caſe of an eſtate deſcending 
from the uncle to the nephew, if the blood 
of. the nephew's father (through whom the 
eſtate muſt be derived from the uncle) be cor- 
rupted But he goes further, and ſays, that 
allowing this muſt be ſo upon /egal notions, 
yet, at leaſt, the eſtate might have gone over 
to the next collateral branch, inſtead of eſ- 
cheating to the crown (of whom it ſeems, in 
the caſe he ſtates, to have been immediately 
held) ſince it would not be neceſſary for the 
collateral to convey through the eriminal. 
He might trace his deſcent from the la com- 
mon anceſtor, who was an innocent man, 
and a good ſubject, without the leaſt notice 
taken, in making out the line of deſcent, 
either of the attainted or his poſterity, any 
more than if that branch of the 1 had 
never been a part of it. 


If this noon be thought material, it 
may be ſaid in anſwer, 


1. By 
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1. By way of general foundation, that it 
is a principle in all ſtates, where a man is 
neither a ſubject by birth, or expreſs com- 
pact, or has —— renounced the mu- 
tual obligations, to conſider him as not with- 
in their obedience, or even notice. But 
where he has forfeited his civil rights by 
crime, he is regarded as ſtill ſubject to their 
power; and, in every reſpect, within the 
ſtrict confideration of the law. 


2. That the antient common law of En- 
gland clearly proceeds upon i- principle. 
Where a man was not capable of civil rights 
by nature, as an alien born, and never na- 
turalized, being unknown to the law, he was 
excluded from inheriting ; and the next of 
kin, within the allegiance, who did zo? claim 
under him, was admitted; or, where he had 
incurred civil diſabilities by his own volun- 
tary act, not criminal, as one who entered 

into religion, or abjured the realm, he was 
taken to have undergonea civil death, (a) 

and the next in courſe of deſcent entered. 
But where he is attainted of treaſon or felo- 
ny, the law will not paſs him over, and' 


(4) Vide Lit. ſec. 200.---Co. Lit. 132. 133. 3 Rep. 48.— 
r Salk. 162. and Black. Com. Iv. 132. 


marks 
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marks him out in rei exemplum & inſamiam. 
Hence it is, that though he was never in poſ- 
ſeſſion, nor thoſe who claim under him more 
capable of inheriting than he, by reaſon of 
the conſequential diſability ariſing from the 
attainder of the anceſtor, yet the gate will 
be interrupted in its courſe to the collateral,--- 
and eſcheat. For it is determined in all the 
law-books, and allowed by the learned wri- 
ter himſelf, without objection, or heſitation, 
that if the father of two ſons, of whom the 
eldeſt is attainted, die ſeiſed of an eſtate in 
fee, and both ſurvive him, the younger bro- 
ther will not be heir to the father, becauſe 
the eldeft cannot be paſſed over. This caſe 
would be the ſame, ſuppoſing the attainted 
brother dead at the time of the father's de- 
ccaſe, if he left children, ſince their right of 
repreſentation, which muſt correſpond to the 
circumſtances of him who is repreſented, 
would operate ſo far, as to impede the de- 
ſcent. And the caſe being put in this man- 
ner, as of the attainted ſon dead, before the 
father, and leaving children, it comes ex- 
actly to the caſe (e) objected to by Craig, of 
the grandchild diſabled from inheriting the 


(e) P. 17. 


eſtate 
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eſtate of the grandfather, by the intermediate 
attainderof the ſon ; in which caſe he thinks, 
though the grandchild cannot, yet the col- 
lateral (that is, in the caſe here put, the 
younger brother) might inherit, conſiſtently 
with the rule of evidence in deſcents. It is 
difficult therefore to account, how this great 
writer came to allow an eſcheat, to the pre- 
judice of the yaunger brother, in caſe the 
attainted elder ſurvived the father; and to 
complain of its hardſhip, in caſe he died be- 
fore the father, and left poſterity behind 
him. The poſterity of the attainted cer- 
tainly do not ſtand in fo fair a light as the 
younger brother, the immediate deſcendant 
of an innocent father, and who, in convey- 
ing the deſcent, might claim immediately 
from him. This great writer ſhould have 
denied the equity of both caſes, when he 
thought proper to deny one. But the truth 
is, they ought both to be allowed, as fall- 
ing under the ſame rule of reaſon and policy, 
as well as law. 


3. One may venture to ſay, it is more 
probably beneficial to the immediate heirs, 
on whom the hardſhip is thought princi- 
pally to lie, that the eſlate ſhould fall into 

the 
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the king's hand, than to the collateral 
branch; becauſe, in this latter courſe, there 
can be little hope of reſtitution, and it might 
expole families to endleſs jealouſy and diſ- 
union. The king receives more advantage 
from atts of mercy, than from coming in of 
forfeitures (: and it is moſt agreeable to 
reaſon and policy, that the diſpoſition of 
them ſhould belong to him, who is in law 
conſidered as the fountain of juſtice, and guar- 
dian of the public ſafety. This conſidera- 
tion might be one inducement, amongſt 
others, to that petition of the commons, 
21 Edward III. /g in which they pray the 


22 This elegant author, ſeems ſtrongly to have born 
in mind the words of Shakeſpeare, —— 


« 'The quality of mercy is not ſtrain'd ; 

« It droppeth, as the gentle rain from heaven 

« Upon the place beneath, It is twice ble{s'd, 
It bleſſeth him that gives, and him that takes: 
« 'Tis mightieſt in the mightieſt; it becomes 

« The throned monarch better than his crown : 

« His ſcepter ſhews the force of temporal power, 
« The attribute to awe and majeſty, 

„ Whereia doth ſit the dread aud fear of kings; 
But mercy is above this ſcepter'd ſway, 

It is enthroned in the hearts of kings: 

« It is an attribute to God himſelf; 

And earthly power doth then ſhew Iikeſt God's, 
« When mercy ſeaſons juſtice.” 


Merch. of Ven. Act IV. Sc. I. 


(0 Cott. Rec. p. 58. 
king 
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king, not to alienate his franchiſes. At 
common law, many lords had, by ſpecial 
grant, or in right of their counties palatine, 
royal eſcheats of the lands held within their 
franchiſes, of perſons attainted. Hence it 
became their intereſt, from a defire of 
enlarging their poſſeſſions, to purſue of- 
fenders with an unbecoming violence ; and 
the lenity of the crown was precluded by 
their private right, + 1 5 


III. Titles, dignities, and honours were 
forfeited as following the reaſon of lands, 
being originally derived out of, or annexed 
to them, by tenure. | 


IV. The loſs of dower, by the ſame law, 
_ ariſes from every circumſtance which de- 
ſtroys the right of the heir, except it be 
any act done by the heir himſelf. A wo- 
man was to be endowed of the lands where- 
of the huſband ſtood ſeiſed at his death. 
She had an eviction to turn the alience out 
of poſſeſſion, in caſe of any alienation made, 
not completed regularly by livery and ſeiſin: 
but when the crime of the huſband, or lord, 
occaſioned forfeiture, the one taking place 
before the death of the huſband, to deſtroy 
| | his 
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his ſeiſin; the other perhaps, after his death, 
and before affignment of dower made to 
her ; the right of the heir being, in either 
caſe, deſtroyed, her own, though generally 
favoured moſt highly, ſubſiſted no longer. 


The law of England, which is com- 
pounded out of many ſyſtems of law and 
cuſtom, agrees, in ſome reſpects, with the 
law of feuds; in others, has a manifeſt ad- 
vantage over it. 8 


All forftiturts for high treaſon belong to the 
ting by the uſe made of this preroga- 


tive, it ſhould ſeem, that he is intruſted 


with it for the purpoſe of reſtitution to 
the traitor's family, as it may appear right 
from circumſtances ; to reward the merit 
of thoſe, who have been faithful to him« 
ſelf and the commonwealth; or, to be ap- 
plied to public ſervices, as either his own 


wiſdom ſhall direct, or the parliament adviſe. 


1. As to the forfeiture of goods, and 
things perſonal, which the party has, or is 
intitled to in his own right, theſe, being 
intirely in a man's own power, or deſcend- 


ing to executors, and not his heirs, very | 


„ properly 
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properly follow the conviction. Before ſens 
tence, he may apply them to the payment 
of debts, to the ſubfiſtence of himſelf and 
family, and is prevented only from a frau- 
dulent ſale to diſappoint the forfeiture. 


2. As to the forfeiture of lands %, by 
the common law, all lands of inheritance, 
which the offender had in his own right, 
and all rights of entry to lands, in the hands 
of a wrong-doer, came to the king, by at- 
tainder of high treaſon. The inheritance 
of things not holden, as rent- charges, &c. 
is alſo forfeited, But, if a perſon commit- 
ing treaſon hath, at the time of committing 
it, only a bare right of action to lands, or a 
right to reverſe a judgment againſt him by 
writ of error; this right, neither; at com- 
mon law, nor by the ſtatute, 3 3 H. VIII. is 
given to the king; becauſe of the danger 
in unſettling poſſeſſions, and the poſſibility 
of prejudice to ſtrangers. In like manner, 
no right of entry to lands, of which there is 
a tenant by feoffment, or other title, no 

uſe, (except only lands conveyed /rau- 
dulently to avoid the forfeiture) nor condi- 
tion of re-entry, were liable to be forfeited 


(k) Aale's H. P. C. V. 1. c. 23. 


previouſly 
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previouſly to that ſtatute; neither could lands 
in tail, after the ſtatute, Weſtm. 2. de Do- 
nis, except for the life of tenant in tail, 
till 26 H. VIII. 


Before the ſtatute de Donis, eſtates tail, 
being only fee-/imples conditional (i), were 
expoſed to forfeiture like eſtates abſolute. 
By the words of that ſtatute, quod voluntas 
donatoris obſervetur, &c. a perpetuity was 
made, and the donee reſtrained to alienate, 
or forfeit. In a ſhort time it appeared, how 
much theſe perpetuities were againſt the rea- 
fon of the common law, and the true policy of 
the kingdom. But the great men not being 
eafily induced to make an alteration in par- 
liament, the judges found a way of cutting 
off an entail by a common recovery, which 
was a Caſe held to be out of that law. Ano- 
ther wound given to theſe perpetuities, was, 
by the ' ſtatute, 4 H. VII. which made a 
fine with proclamations to be 4 bar, to the 
iſue 1N TAI, and fo repealed that clauſe of 
the ſtatute de Donis, quod fins ipſo jure fit 
nullus, When it was in the power of te- 
nant in tail to alienate, there could not be 
the leaſt colour or pretence, why his eſtate, 


(i) Vide Blac. Com. lib. 2, ch. 7. 
G 2 over 
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over which he was become maſter, ſhould 


not become forfeitable; for it was under 
the notion of his being without power to 
alienate, that eſtates tail were, at firſt, pri- 
vileged: but the frequent attainders, during 
the diſputes between the houſes of Vork and 
Lancaſter, made parliaments cautious of 
creating new forfeitures. However, after 
the complete union of the houſes, in Henry 
VIII. by conſtruction of the ſtatute, 26 Hl. 

VIII. c. x3. eſtates tail were made liable 
in caſes of treaſon, where the party was at- 
tainted by confeſſion, verdict, or outlawry 
47); and, by the ſtatute, 33 H. VIII. 8595 

on any manner of e. 


There is no occaſion to fate all the caſes, 
either extending forfeitures, or limiting them 
under the comprehenſive words of the ſta- 
tutes of H. VIII. It ſuffices, that the prin- 
ciple, on which they ſtand, is uniform and 
agreeable to juſtice ; viz. that the offender's 
rights and interefis ſhall be forfeited, to the 
prejudice of himſelf and his heirs, to whom 
the common law, intends, no favour, and 
whom the ſtatute expreſly excludes from 
any benefit of the ſaving clauſe ; but that 


6 ; Co. Dowtie's Caſe. 
the 
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the greateſt tenderneſs ſhould be uſed in pre- 
ſerving the rights of creditors and firangers 
in blood. Indeed, in reſpect of lands, for- 
feiture has @ relation to the time of COMMIT= 
TING the offence, ſo as to avoid all ſubſequent 
charges and alienations; which may be the 
cauſe of hardſhip to perſons, who have been 
unwarily engaged with the offender; but, 
in laws of public juſtice, it is impoſſible to pro- 
vide for every caſe of private compaſſion : and 
the cruelty and reproach muſt lie on the 
the part, not of the Jaw, but of the crimi- 
nal; who, conſcious that his offence might 
| ſoon be laid open, had the inhumanity to 
involve others in the conſequences of that 
iniquity, which proves fatal to himſelf, 


There remains a material difference to be 
noted, between the caſe of a fee-tail and a 
fee- ſimple 1); which is, that, notwith- 
ſtanding the forfeiture of lands entailed by 
an attainder, yet the % d of the attainted 
perſon is not corrupted, ſ as, by any conſe- 
quential diſability, to affect the iſſue in TAIL. 
Therefore, if the ſon of the donee in tail 
be attainted of treaſon, during the life of 
the father, and die, having iflue, and then 


(1) 3 Co. Dowtie's Caſe, h 
G 3 the 
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the father dies, the eflate ſhall deſcend to the 
grandchild, notwithſtanding the attainder : 

but it is otherwiſe in the caſe of a fee- 
ſimple, as has been ſhewn in ſpeaking of 
the feudal law. The reaſon is obvious; 
becauſe the iſſue in tail claims per formam 
dont; that is, he is. as much within the 
view and intention of the gift or ſettlement, 
and as per/onally and preciſe] y deſcribed in 
itz as his anceſtor. But this is not all. The 
forfeiture of eſtates tail came in by the con- 
ſtruction of the ſtatute of the 28th of Henry 
VIII. The judges reſolved, that the gene- 
ral words of thoſe ſtatutes comprehended 
theſe eſtates. But then ſuch laws being of 
a penal kind, though they are to be con- 
ſtrued ſo as to attain their full effect, yet 
they arg to be conſtrued d. friily; and, how- 
ever they might extend to make eſtates tail 
liable to forfeiture, where they are aually 
in the offender's poſſeſſion, and conſequently 
in his power to alienate, they could nor, by 
any rule of conſtruftion, be extended to 
bring conſequential diſabilities on the heir, 
where the eſtates have not been in the of- 
fender's poſſeſſion. The forfeiture of fee- 
ſimples is by cuſtom immemorial, or at 


common law, which corrupts the blood of 
5 the 
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the criminal in caſes of treaſon ; ſo that no 
perſon, who muſt make his derivation of 
deſcent to, or through, the party attainted, 
can inherit. But, wherever he need not 
be mentioned in the conveyance of deſcent, 
as between two (m) ſons of an attainted fa- 
ther, nothing hinders one brother from inlie- 
riting to the other; ſince, agreeably to the 
rule of law, the deſcent is immediate: he 
can make himſelf heir to the perſon /aft 
ſeiſed, without mention of the father. 


All this is clear; yet it may be ſaid, 
That the old law, as to impeding deſcents, 
© has been altered in an inſtance ſome- 
« what reſembling this caſe of corruption 
„ of blood in treaſon, the caſe of aliens. 
« Antiently the eſtate ſhould ſooner eſcheat, 
© than an alien might make title to it him- 
« ſelf, or convey one to another. But the 
« ſtatute, 11 and 12 W. and M. C. 6. 
« 'clears the intertuption of deſcent, occa- 
e ſioned by an alien anceſtor, in favour 
6 of natural-born ſubjects.” This ſtands 
upon a ſingle reaſon. Lands deſcending to 
an alien might not be taken by him, becauſe 
the king could not oblige his perſon and 


 (®) 1Ventr, 413. 
G 4 ſervices. 


— — — 


. juſtice, and the public good. 
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ſervices. And it ſeemed hard, that ſub- 
jects, within the allegiance, who claimed 
under him, ſhould be diſabled from convey- 
ing deſcent, by the operation of a reaſon, of 


which the very reverſe was true, as to 


themſelves. But who are the aliens enabled 


for this purpoſe? Aliens (as the law ſays) 


by the act of god, the fortune of climate, 


the decree of nature. And in favour of 


of whom are they enabled? Of ſuch, as 
are not at all affected by the reaſon, which 
excludes aliens. But were the ſame ability 
given to attainted perſons, it would be to 


admit thoſe to a legal right, who, though 


bound to the community by nature, moral 
duty, and experience, have diſclaimed the 


law, and are diſclaimed by it; and, by their 


own voluntary act, have ſhewn themfelves 


aliens in affection. It would likewiſe be 
in favour of heirs, whoſe intereſt, in this 


caſe, is not ſeparated from that of the an- 
ceſtor, both upon the general notion, that 
the latter can bind the right of the former, 
at his pleaſure, in many inſtances; and up- 
on the particular arguments unavoidably af- 
fecting both, which have been drawn from 


196 * 


To 
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Io ſhew how expedient theſe puniſh- 

ments are thought, and how much the /aw 
confiders them as eſſential to its own preſer- 
vation, it may not be improper to obſerve, 
that a corruption of blood, by attainder, is 
a thing of ſo high a kind, as that he king's 
pardon can only reſtore, as to iſſue born 4. 
ter; but an act of parliament is neceſſary 
for the reſtitution of blogd, in its full na- 
.ture and extent. That corruption how- 
ever goes only to eſtates deſcending, in the 
courſe of inheritance. So it was in the 
feudal law. Nothing the heir takes, by PUR» 
CHASE, ib affected. He is capable under a 
teſtamentary deviſe, or family ſettlement, 
or legal grant of any kind, to himſelf, But 
here the law of England happens to vary 
from the feudal law; becauſe, by it, —all 
, forfeitable lands are alienable at the plea- 
ſure of the party in other ways, than by 
forfeiture : whereas, in the feudal policy, 
they were forfeited, though not alienable or 
chargeable in any way by the ſole will and 
power of the tenant, and merely deſcendible 
to his ear! heir N his death. 


3. Titles of honour and dignities, by 
tenure, were always forfeitable in the law 


of 
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of England, as following the feudal reaſon 
of lands. And thoſe, which are by writ 
and patent, whether to the heirs general, 
or in tail male, are forfeited by the cor- 
ruption of blood, which impedes the de- 
ſcent, and renders @ family ignoble. The 
right of peerage is a ſpecial truſt repoſed 
by the crown for the ſupport of govern- 
ment; and even before the 26 H. VIII. 
(within which, an honour granted to a man, 
and the heirs males of his body, has been 
reſolved by all the judges to be forfeitable) 
it was not protected by the ſtatute de Donis, 
like lands entailed, becauſe of the condi- 
tion tacitly annexed to the ſtate of dignity ; 
in the ſame manner as if tenant in tail of an 
office of truſt miſuſe or uſe it not, is liable 
to forfeiture by force of the condition ; as 
has been laid down in ſeveral books (). 
Beſides, it ſeems ' politically fit, that the 
eſtate being gone, the honours ſhould be taken 
away, becauſe wealth is neceſſary to Jupport 
their dignity, and without it yy are an in- 
cumbrance, and a N. f 


4. As to aka loſs of dower, it is to be 
juſtified in our law, on the general princi- 


_ (n) Nevil's Caſe, 7 Co. | 
ple, 
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ple, that foctety may beſlom rights on what 
limitations it thinks fit, for its own ſafety, 
and on the firength of the conjugal ties to deter 
men from treaſon. In the feudal law, it is 
ſupported, not only by theſe principles, but 
by artificial reaſoning ; becauſe the loſs of 

dower ariſes from every circumſtance, which * 
deſtroys the right of the heir. But by our 
law, dower is ſubſtantially affected, after 
the title to it accrues, which. is underſtood 
to be inſtantly upon marriage, by no act 
of the huſband, except the crimes of 


Freaſon. . 


| Theſe are the ſeverities, by which the 
Engliſh conſtitution binds the obſervance 
of- itſelf upon the fears of men, when better 
principles have loſt their effect upon the 
conſcience, They are eſtabliſhed to bear 
ſome proportion to the greatneſs of the 
crime, that he may thus ſuffer, as lord 
Coke ſays (o who intended to tear and 
«« deſtroy the majeſty of government.” 


And now, after ſtating and explaining 
the ſeyeral rights of property, affected by 
the conſideration of this argument, an ob- 


(0) 3 Inſt, p. 211. 
jection 
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jection may probably be made, that, to one 
of a plain underſtanding, the cafes, which 
have been mentioned of impeding deſcents 
by corruption of blood, carry with them 
a ſeverity to be juſtified upon no ſound na- 
tural principles, and are governed by arti» 
cial conſtruction, 


To this there are two anſwers ;— 


| From a general principle already laid 
ks in this eſſay, that the laws of deſcent, 
as poſitrve inſtitutions of ſociety, may be 
regulated on ſuch conditions as ſeem beſt 
to itſelf ; and being previouſly marked out, 
and uniformly interpreted, no man «fone 
real cauſe to complain. 


- Ys In all laws, there are caſes, which 
depend upon artificial reaſoning. . If the 
general ground-work be juſt and ſolid, 
though ſome hard caſes are taken in, or 
governed, by that reaſoning, they are often 
not to be remedied or avoided, without 
danger. The fundamental rule of evidence 
ia deſcents, that whoever would make ti- 
tle to an eſtate, muſt prove himſelf heir to 
the perſon aft ſeiſed, is held ſacred. The 

principle, 
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principle, that no one, who has committed 
treaſon, can have an anceſtor, or an heir, is 
equally wiſe, and teconcileable with juſtice. 
When theſe maxims concur in any caſe, they 
form what is, in legal. phraſe, an impedi- 
ment from corruption of blood. And they 
are antient and extenſive maxims. The beſt 
lawyers of all ages have been fo ſenſible of 
the inviolable regard due to legal principles, 
that they have thought it more ſuited to the 
genius of laws to reheve by fiction, than de- 
part from principles. The Jus Poſiliminit 
of the Roman | lawyers, which reconciled 
the known rule, that no ſlave was capable 
of making a will, with the cafe of a citizen 
taken in war, ſuppoſing him, if he returned 
home, always to have remained free, or, if 
he died in the enemy's hands, to have died 
before he became captive; is a celebrated 
inſtance of this. The tranſitory actions of 
the law of England furniſh another inſtance 
of it. It is an excellent conſtitution, that 
all iſſues ſhall be tried in the county, where 
the cauſe of action ariſes, for the ſake of 
bringing juſtice home to the parties, and for 
the attendance of jurymen and witneſſes:— 
yet, becauſe that may often be inconvenient, 
the plaintiff is admitted, in many caſes, to 


lay 
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lay and try his action, in what place, or 
county he pleaſes. Now, the end and ex- 
tent of theſe fictions are obſervable :—they 
both except particular caſes out of general 
principles, the one for'the advantage of thoſe, 
who have fought gallantly in defence of their 
country ; the other, for the furtherance of 
juſtice ;- yet with ſafety to thoſe principles. 

But no fiction could be invented in this 
caſe, withont a ſabverfion of principles; and 
that, not in favour of one, who has defended 
his country, but to preſerve and tranſit 
the inheritance of him, who would have 
betrayed or deſtroyed it. Thus one may 
argue, without reſorting to the maxim, that 
the king's right ſhall not be barred by any 
fiction; the mention of which; on this 
occaſion, would carry leſs of reafon 
authority. Indeed the legiſlative power 
than may, by poſitive - ſtatates, alter the 
common law, and limit the operation of 
its principles: and the proviſo, in the 
7th Ann. c. 21. by which the offender 
can forfeit a real eftate only for his own 
life, was deſigned: to make that alteration. 

But, whenever it takes place, 1 what will 


follow, þe obſerved. 
1. FA 
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t. It is conſiderable, that ſince the forfei- 
ture of real eſtates has a relation to the time 
of committing the offence, a man having loſt 
all power over them from the moment of 
his guilt, that act will give treaſon the effect 
of a ſettlement. The anceſtor's iniquity 
will convey a benefit to the heir; which is 
an abſurdity allowed in the law of no coun- 
try, and ſubverts the order of nature. 


2. It is defective, and inconſiſtent with it- 
ſelf. For the forfeiture of perſonal eſtates 
will ſtand intire. So that if a rich trader of 
London, who has no eſtate in land, commits 
treaſon, the cuſtom of the city, which makes 
a diſpoſition . of his fortune for' the ſake of 
his heirs, is defeated : which cannot be Juſ- 
tified on any principles, that do not equally 
conclude to take away real eſtates for the 


like crimes, 


3. It will bring ſtrange inconſiſtencies into 
the law, whoſe ſeverities are, at preſent ap- 
plied in proportion to the heinous nature and 
effect of crimes. Treaſons of the higheſt 
kind occaſion forfeitures in the manner which 
has been ſtated. Inferior treaſons, as thoſe 


relating to the coin, do not extend to cor- 
ruption 
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ruption of blood, and loſs of dower. Petty 
treaſon extends to all; except the loſs of en- 
tailed eſtates: The higher felonies to all; 

except loſs of eſtates tail, and dower. Some 
felonies are allowed the benefit of clergy, 
which faves life, and the inheritanceof lands, 
though not the immediate profits; and dif- 
charges under certain terms. Sometimes, 
where clergy is not allowed, there is a ſa- 
ving againſt corruption of blood, loſs of 
dower, and diſheriſon of the heir. And 
ſome are followed by no forfeiture, even of 
goods or chattels. Shall then ſeverer pe- 
nalties be inflicted on him, who has depri- 
ved the meaneſt ſubject of his life, than on 
him who has attempted to throw his country 
into confuſion, to ſtop the ſources of govern- 
ment, and to render thoſe rights and that 


protection precarious, which alone give a 
value to life itſelf ? 


But it will be faid, for the ſake of main- 
taining a loſt argument, that it is to be 
wiſhed all forſeitures were abrogated, Be 
it ſo. And let the reſt of Europe imagine 
to themſelves, and be aſtoniſhed, either that 
the virtue of the Engliſh nation is fo great, 
as to make the ordinary ſanctions of legal 

| authority 
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authority ſuperfluous ; or, that thoſe iniguities, 
which weaken government, and cancel. all 
the bonds of nature and ſociety, are of ſuch 
extenſive influence, as to prepare an impu- 
nity for themſelves, 0 the completion of our 
ruin. 


It is impoſſible to debate this matter, with- 
out entering into the - general arguments in 
defence of the antient conſtitution ; though 
what gave occaſion to the debate, was only 
a temporary proviſion in ſupport of it. And, 
as to the act relating to the pretender's ſons, 
which contains that proviſion, thoſe, who 
had the honourof framing i it, proceeded upon 
the moſt generous views ; — the ſafety of this 
eſtabliſhment, and an abhorrence of every 
attempt to overthrow it. To have exemp- 
ted this treaſon from the policy of forfei- 
ture, had been doubtleſs very ſtrange. And 
it would have ſcemed equally ſtrange, that 
in a bill, which concerns the ſons, the pro- 
per ſanction, originally given to it, ſhould 
laſt only till the death of the father, one nat 
intereſted in its contents, and not till the 
death of thoſe, who ſand in his place, 
and are particularly intereſted in the pur- 
port, and guarded againſt by the inten- 
H tion 
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tion of it. Let it be remembered too, that 
neither the pretender, nor his family, if by 
any calamitous reverſe for this nation, they 
ſucceed in their deſigns, will think them- 
ſelves () bound by the proviſo i in the ſe- 
venth of queen Anne, nor by any laws made 
fince the revolution. Why then ſhould not 
the ſame terrors be ſet on the ſide of the 
proteſtant ſucceſſion, as are in the hands of 
its enemies, and which have been the fafe- 
guard of our kings from the foundation of 
the monarchy ? 


Cicero has words very applicable to this 
purpoſe : * When, (ſays he) we are intreated 
« to have mercy on the poſterity of a trai- 
« tor, what ſecurity is given, that our/elves 
4 ſhall not undergo the moſt cruel puniſh- 
'« ments, if the crimes of the father ſhould 
« proſper?” The notions of Cicero, occa- 

- fionally ſcattered in his works, are very ie 
upon this ſubject; and the more to be re- 
garded, becauſe he never ſhewed a warmth 
of ſpirit, in circcumſtances, which required 
: coolneſs, to perplex the meaſures, heighten 


0) The ptetender's ſon, in a paper dated the 10th of Oc- 
tober 1745 : and publiſhed in Scotland, declared-all the laws 
made from the time of the abdication, to be in-themſelves null 
and void. s ; 

the 
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the reſentments, or inflame the ſedition, of 
his times; but reſerved it to ſecond the efforts 
of his own prudence, in conducting affairs of 
great difficulty, and laſting importance to his 
country. In one of the orations he inti- 
mates, in a few words, that laws of terror, 
in the Roman commonwealth, had the ap- 
pearance of the ſevereſt juſtice, with the in- 
tention and effects of mercy ; ** that the fear 
&« might extend to all, but the puniſhment 
« to few. /g True it is, they contain a 
power, to be exerted only in the dangers of 
the ſtate ; like Goliah's ſword in the taber- 
nacle, not to be taken down but on occaſions 
of high neceſſity; at other times it ſhould 
lie ſheathed and untouched in the ſtatute 
book; as the ſame great writer phraſes it, 
in tabulis tanguam in vagina reconditum. If 
one may judge of the ſpirit of the law of 
England by the declarations of its proteſſors, 
it ought not to be forgotten, that my lord 
Coke deliversno maxim with greater pleaſure 
than that of Cicero; and repeats it in ſeveral 
parts of his inſtitutes (7). But the moſt preg- 

(r) There is a very juſt remark, on the character of Sir 
Ed. ard* Coke, in the principles of penal law”—page 146. 
148. 149. ed. 1775. | 

(gz) Ut metus. videlicet ad omnes, pœna ad paucos perve- 


niret Orat. pro A. Ciuent. 
. y H 2 nant 
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nant arguments of lenity, and wiſdom in 
providing for the gentle, as well as juſt ad- 
miniftration of this power, are to be found 
in the law itſelf. 


I. In the tenderneſs ſhewn to the poſterity 
of offenders, in reſpett of ſettlements in 
truft to preſerve remainders, and declara- 
trons of nſes on common recoveries. Many 
families are poſſeſſed of them, eſpecially 
ſuch as are formed for great things; 
and men, who enter into deſperate engage- 
ments, are commonly cautions enough to 
protect ſome part of their eſtates in that 
manner. The law affords means of avoid- 
ing the hardeſt and moſt exceptionable caſes 
of forfeiture. Inſtead of dower, Jorntures 
are become general, which forfeiturs does not 
touch. The grandfather may, by will, de- 
viſe his eſtate in fee-ſimple to his grandſon ; 
and ſo may the uncle to his nephew, af- 
fected by the corruption of the father's 
blood; and they are capable of taking. 
Nor is it of ſmall advantage to the heir, 
that the death of the anceſtor, befcre con- 
viction, diſcharges all proceedings and for- 
feitures. He can then be attainted only by 
act of parliament, It has been intimated, 

that 
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| that the antient Roman law was much 
harder in this matter. 


IT. In the exact juſtice, which is ſhewn 
to the offender himſelf. And that in two 
WAYS z=== 


1. By the clearneſs and certainty of thoſe 
laws, which mark out the crime. An overt- 
act of ſome fatute-treaſon muſt be laid in 
the indictment, and proved in evidence by 
ſuo witneſſes, whoſe competency is laid un- 
der many reſtrictions for his benefit. No 
man is to be reaſoned out of his life and 
fortune by ſubtle analogy, and rhetorical 
aggravation, inhancing miſdemeanors into | 
treaſon ; as was antiently the caſe, even in 
ordinary courts of juſtice. 


2. By the fairneſs of the trial; the nde - 
pendence of the judges; the preſentment of 
one jury, the berdict of another, in effect 
choſen by the priſoner (conſidering the 
large number of challenges allowed him), 
to paſs ſentence on himſelf; admitting his 
witneſſes, by oath, to the ſame means of 
legal credit with thoſe for the crown; and 
the limitation of three years for calling any 

H 3 man 
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man to account, except in one (5) caſe, 
mentioned in an act of parliament. Theſe 
things, as they are regulated in our law, 
reconcile all the points of wiſdom and juſ- 
tice, in nat making gilt leſs obnoxious, but in- 
nocence more ſafe. A conſiderable part of 
the ſecurity againſt the abuſe of forfeitures 
is owing to that excellent ſtat. 7 W. III. 
c. 3. which has, in ſeveral particulars, im- 
proved the trial of commoners, and leſſened 
the power of the crown in that of the lords. 
The conſequence has anſwered the good in- 
tention of the framers, that men might 
be tried for all which is dear to them, fine 
judicum ſevitid, aut temporum infamid, with- 
out cruelty in the judges, or diſhonour to 
the times. Let the argument then againſt 
this puniſhment have been formerly as ſpe- 
cious as it might, it can ſcarce be colourable 
now. To diminiſh it, after giving the 
greateſt latitude of defence, would furniſh 
a real encouragement to treaſon, by mak- 
ing a greater proviſion for the ſafety of 
thoſe, who are accuſed of it, than of other 
capital crimes leſs pernicious, and diſap- 
(+) Thecaſe of adefign or attempt to aſſaſſinate the king 


by poiſon, or otherwiſe, is — out of the 33 in 
551. 7 W. * 8. 


3 
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pointing the moſt weighty ſanctions of that 
law, which puniſhes the traitor, 


III. In the tenderneſs ſhewn to the of- 
fender, by allowing a reſort for pardon in the 
prerogative of the crown. For though laws 
are not to be framed on principles of com- 
paſſion to guilt, yet juſtice, by the conſti- 
tution of England, is adminiſtered in mercy. 
It is the great duty required from the king 
by his coronation oath, and that act of his 
government, which is moſt intirely his 
own, and perſonal. According to the ex- 
preſſion of the celebrated lord Strafford, 
8 king condemns no man: the great 
“operation of his ſceptre 1 is mercy.” And 
in an old record (7) it is ſaid, that * his 
* mercy is appropriate to himſelf above all 
* the other ſtates of his regality.“ (v) In 
moſt republics, this power, if it ſubſiſt at 


6.) 1 H. 4 Rot. Parl. intitled, Plac. Cor, in Parl. 

(v) The king's power of 'pardoning, was faid by our 
Saxon anceſtors (LL. Edw. Conf. c. 18.) to be derived 
a lege ſue dignitatis ; and it is declared in parliament, by 
ſtatute, 27 H. VIII. c. 24. that no other perſon hath power 
to pardon, or remit any treaſon or felonies whatſoever; but 
| that the king hath the whole and ſole power thereof, united 
and knit to the imperial crown of this realm. But this power 
belongs only to a king de fa2o, and not to a king de jure, dur- 
ing the time of uſurpation. Bro. Abr. t. Charter de Par- 
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all, is fo reſtrained, and difficultly exerted, 
as almoſt to make good the complaint of 
the young men in Livy, that a man muſt 
fold innocentis vivere. In Holland, with- 


cout a Stadtholder, there is no ſuch power of 


pardoning, notwithſtanding it is eſſential to 
policy; as neceſſary as juſtice itſelf ; and 
giving it a perfection and amiablencſs, which 


ſome have thought not originally belonging 
to its nature. The emperor Hadrian un- 


derſtood it ſo well, that, in conſideration 
of the particular circumſtances of Albinus's 
children, he granted them portions out of 
the confiſcation, ſaying, * that his autho- 
« rity was better ſtrengthened & gaining 
6 the affettions of men, than by enriching 
4 his coffers.” There is no character more 
. in hiſtory, than that of an inexora- 
ble prince, who can ſuffer ſo divine a power, 
intruſted for the good of his people, to lie 
dormant. His own intereſt is little under- 


| ſtood by him; and his conduct becomes, 


to the laſt degree, abſurd, as well as deteſ- 
table, if he governs a free people z ſince it 
is not only to carry Juſtice, in ſome in- 
ſtances, to the height of injury; but it is, 


in reſpett of himſelf, to be dangerouſly juſt. In 


England, the greateſt weight has always 
been 
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been laid upon the prerogative of patdon- 
ing; which appears from this; that when 
endeavours have been uſed to bound the 
exerciſe of it, the ſenſe of the nation has 
diſapproved them in parliament. . By the 
ſtatute, 13 Rich. II. c. 1. the king is re- 
ſtrained to grant pardon of treaſon, murder, 
Kc. but in a ſpecial manner; and it is made 
penal for any officer of ſtate, or ſubject, to 
intercede for ſuch a pardon, which alſo can- 
not paſs by immediate warrant. But three 
years were hardly elapſed, before the com- 
mons acknowledged themſelves the the ſuf- 
ferers by that law; and, in the 16th year of 
the ſame king. a very conſiderable part of it 
was repealed. To ſay the truth, this ptero- 
gative is generouſly exerciſed amongſt us, 
gor can it be regarded as a contemptible 
abatement of the ſeverity of forfeitures, 
both becauſe the law, repoſing a confidence 
in the king, will not ſuppoſe him inclined 
to a& wrong in the things ſubmitted to his 
wiſdom, and becauſe, ever fince the union 
of the houſes of York and Lancaſter, it has 
been employed to the peace and preſerva- 
tion of the ſubje&, not rigidly withheld to 
| his deſtruction. The clemency of the crown 
has appeared not only in pardons paſſed un- 
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der the great ſeal, but in the previous con- 
{ſent always given to bills of reſtitution, as 
well as the final approbation of them. The 
records of parliament, even in the or/f 
times, are not wanting in examples of it; 
in good times, it has ſhone forth with the 
brighteſt luſtre. From ſome of thoſe bills . 
we may obſerve, that, withio a few years 
after the anceſtor's attainder, families have 
been reſtored, as if they had merited it by 
their modeſiy and prudence. Hence they 
have been enabled to retrieve their loſt ho- 
nour by memorable ſervices ; and are held 
obliged, - to a diſcretionary lenity, for the 
enjoyment of inheritances, which, deſcend- 
ing in the ordinary courſe, might have pro- 
voked dangerous emotions of family-pride, 
or partial regard to their anceſtor ; would 
have furniſhed gratifications of rage, or in- 
ſtruments of revenge, inſtead of compoſing 
to peace, pr railing the ſentiments of grati- 
tude ; a gratitude heightened by the reflec- 
tion, that theſe inheritances had been juſtly 
forfeited to the laws of their country. 


If we e may conſult foreign annals on this 
point, we thall find a remarkable illuſtra- 
tion 
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tion of it related by Mariana (), in the 
conduct of king John of Portugal, who up- 
on an occaſion, which might have urged ar- 
bitrary princes to great lengths of jealouſy 
and revenge, tempered juſtice with mercy, to 
his own honour, and the advantage of his 
kingdom. He uſed to ſay, that © government 
* either found princes wiſe, or made them 
«© ſo;” and, being grown unpopular from 
a ſeverity of temper, and freedom of ex- 
preſſion, many of his nobles, with the duke 
of Braganza at their head, carried on a 
formed conlpiracy againſt him. He con- 
cealed his knowledge of it for ſome time; 
but when it was breaking out into action, 
ſeized and puniſhed ſeyeral, and their eſtates 
were forfeited. The duke of Viſco, his 
couſin-german ſuffered for the plot. In- 
ſtead of withholding his eſtate from the 
family, he engaged their affection, by giv- 
ing it to his brother Emanuel, and raiſed 
up an admirable inſtrument for the good 
of Portugal and himſelf, in one, who might 
have proved a factious and alienated ſubject. 
Emanuel ſucceeded him in the throne, re- 
ſtored the duke of Braganza's children, re- 
pulated the execution of the laws, and 
LIED (v) L. 24. e. 10. | vt aA, 

5 brought 
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drought the wealth of both Indies into 
Portugal, by encouraging the diſcoveries of 
the new world. Something like this has 
happened (not unfrequently) in kingdoms 
governed at the deſpotic pleaſure of the 
prince. How much oftner has it taken 
place in England, a limited monarchy ; and 
with what greater probability will the bleſ- 
fing be fecured to us, ſince that ſettlement 
of the nation, which added new life to the 
hberties of the people, reduced the conſtitu- 
tion to its right baſis, and gave it proper 
force and energy! In ſuch circumſtances, 
we may apply to the thrane, what was ſaid 
by an antient poet, of the altar, erected by 
the Athenians to compatlion ; —— 


Et miſeri fecere Sacram 
Huc vici bellis, ſcelerumgue errore no- 
center, 

Convenuunt, pgcemgue rogant —— 


V Upon theſe principles, the objection on the 
part of the crown, as if its being inveſted 
with this power were of no moment to the 
hopes of families, feems rationally anſwered, 
As the exerciſe of the juſtice of government 
Wy 
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is thus ſoftened and reſtrained, what public 
danger can ariſe from private deſpair * And 
ſuppoſe the danger to ariſe, is it not in go- 
vernment inſtantly to repreſs ſuch efforts, 
where juſtice is not diſtributed by faction, 
but regulated by law, applied to ſave the 
conſtitution, and adapted to the genius of 
the people? It cannot be denied, that, in 
hiſtory, there are a few examples, but prin- 
cipally deſtructive to the authors, in whiok 
our princes have, in matters of treaſon, pre- 
ferred dark, hurtful, and cruel councils, to 
open, wiſe, and juſt proceedings. They 
are not to be inſiſted upon. There is a 
decency required, in reciting the faults of 
paſt times. We may look back for inform- 
ation and warning, and even for reproof, 
but not invective. An alteration of circum- 
ſtances renders their renewal almoſt im- 
poſſible ; and, ſurely, it may be faid, with- 
out offence or flattery, that, whether it be 
purſued at large, or paſſed over in fence, 
it is a ſubject, which neither the moſt ſuſ- 
picious friend can call invidious, nor the 
moſt malignant enemy will think to be eu- 
pedient, in this reign (v). 


5 ey (vw) i. e. Geo. the ad. 


The 
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The great lawyers of the kingdom, mer 
torſely and conſcientioufly zealous for national 
rights, have expreſſed the higheſt veneration 
for the law of treaſon eſtabliſhed in England ; 
and ſeem more concerned for the certainty 
of it, than to leffen the ſeverity. Lord Hale 
fays, that treaſon, being the greateſt 
crime againſt faith and duty, is deſervedly 
branded with the higheſt ignominy, and 
« ſubjected to the greateſt penalties, which 
« the law can inflict.“ (x) Lord Coke, in 
the beginning of his third 7n/ztute,(y Jenume- 
rates the names of the principal judges who 
fat inWeſtminſter-Hall at the time of making 
the ſtat. 25 Ed. III. and thoſe ſubſequent ſta- 
tutes made as opportunity offered, in confir- 
mation of it, to deſtroy arbitrary determina- 
tions, which endeavoured to elude it. All 
« theſe, ſays he, we have named in honour . 
i of them and their poſterities, for that they 
« were great furtherers of theſe excellent 
« Jaws concerning treaſon. (z) This was 
. done that the fair lilies and roſes of the 
4 crown might flouriſh, and not be ſtained 
« by ſevere and languinary ſtatutes,” Why 


(x) H. P. C. . 


Page 3. 
(=) 1n munzoria gterna erit 10 —3 Inſt. 3. 
ſevere, 
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ſevere, and why ſanguinary ? becauſe the 
deſcription of crimes (a) by which a man 
might expoſe himſelf to penalties, was fo va- 
rious and uncertain, that no one knew how 
to ſpeak, act, or behave himfelf, in any man- 
ner. But, had he difapproved the forfeiture 
of real eſtates, in caſes of high treaſon, as 
unjuſt, he never would have commended 
laws, as clear from fanguinary ſtains, which 
refer expreſly to that policy. Nor in ano- 
ther place would he have ſaid, lex Angliæ ejt 
lex miſericordie (6). 


It may be mentioned, as an argument for 
abolithing the ſeverity of the puniſhment, 
that it is ill-proportioned to the crime; 
for, by the law of England, treaſon is in- 
* tirely applied to ſuch offences, as may in- 
« jure the perſon and adminiſtration of the 
.* princeorſuprem< magiſtrate, without aim- 
* ing at thoſe which may be incurred 


(a) Stat. 1 H. IV. | 

(b) Sir Edward Coke, in the © Epilogue” to his third in- 
ſtitute, obſerves ©* that no conntry in the chriſtian world 
„ have in criminal caſ-s, of higheſt nature, laws of ſuch ex- 
«« preſſe and defined certainty, and ſc equa!) between the king 
« and all his ſuhjects, as this famou kingdom of England hath, 
« being rightly underſtood, ind duly executed, to the great 
« honour of the king, and of the laws, and the happy ſafety 
& of all his ,oving and loyall ſubjects.“ | 


* apainſt 
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« apainft the people by that adminiſtration 


« itſelf, and is therefore partial and defec- 
« tive. By the law of Rome, it is applied 
* to ſuch offences, as affect the ſtate and 
% people. Hence the inference is natural, 
« that tlie forfciture of inheritances is a ſe- 
* curity tothe prince, but nane to the peo- 
«* ple; and conſequently, as it ſtands in our 
4 law, ds to be compared with forfeitures in 
40 countries ſubje to arbitary power, and 
< not to be illuſtrated from free goverments 
& and republics. This opinion is favoured 
« by Nat. Bacon, a partial and ſyſtematical 
« writer:-on the conſtitution, who ſays, that 
« amongſt our anceſtors, treachery agaiaft 
< the countsy was death, and forfeiture of 
„ the whole eſtate both real and perſonal. 
« Apaintt the king, it was only loſs of life 


<< and perſonal eſtate ;” From whenee he 


-concludes, that majeſty was not in thoſe 
* days arrived at its full growth.“ 


Without examining how far this fact is 
truly ſtated, and the gradual progreſs of the 
royal prerogative, the propoſition will ad- 
mit an ea anſwer upon egal notions; yet, 
eaſy as the anſwer may ſeem, it leads to mat- 
ters of a very high nature, and perhaps ſuch, 

as 
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as ought not to be treated any where, nor 
can be treated in a manner equal to their 
extent and importance, but in a court of 
law, or in ſull parliament. However, whilſt 
they are treated upon the principles of the 
conſtitution, as pointed out in our laws and 
hiſtory, the entering into them, though im- 
perfectly, may be of uſe in this queſtion, 
and prove a ſatisfaction to ſome minds. 


The king is conſidered, in law, in two 
different capacities, the politic, and the na- 
tural. In his politic capacity he never dies, 
nor is ſubject to infancy; is under the 
happy inability of doing wrong (c), becauſe 
acting by his: officers, and limited by law ; 
combines characters and powers of ſuch 
a kind, as to make him one of the three 
eſtates in the conſtitution ; and forms that 
eſtate which gives life and motion to the. 
reſt. Herepreſents the kingdom in tranſact- 
ing with foreign countries for the purpoſes 
of peace or war. He has a controul in the 
making of laws; and when made, without 
his adminiſtration of them, they are a dead 
letter. He is the fountain of hanaur, juſtice, 

(c) This point is very elegantly and very judiciouſly eluci- 


dated by Dr. Blackſtone, in bis Commentaries, lib. 1. c. 7. 
| and 
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and mercy. The executive power of the 
government is lodged intirely in his hands; 
and for this reaſon offences are referred to 
him, as being in contempt of that power, 
and to be puniſhed by it. Treaſons which 
concern the repreſentation of his authority or 
the inſtruments, that convey it to the people, 
as his ſeals, his coin, and certain great magi- 
ſtrates in the execution of their office, re- 
late to the allegiance, which the ſubject 
owes him in this view. In like manner, 
treaſons, which concern the fafety of the 
kingdom, in reſpect of foreign inugſian, or 
open rebellion, or ſecret cenſpiracy; in a 
word, all crimes of a public nature, and even 
injuries ia private perſons; are ſuppoſed to 
be againſt his peace, dignity, and crown. 
'So that, what in other free countries are 
called laws: relative to public crimes, or 
crimes againſt the ftate, paſs in England 


under the general denomination. of placita 


coronæ, or crown law. 


Nor can the ſtatute law of treaſon be rea- 


ſonably charged with defects, as only com- 


prehending caſes in which private men op- 
pale themſelves to the authority of govern- 
ment; fince ſeveral abules of that autho- 

rity 


Law of FORFEITURE. 115 


rity itſelf fall within the care and reach of 
it. If a governor of one of the king's for- 
treſſes ſhould ſurrender it, out of treachery, 
to an invading enemy ; if a ſecretary of 
ſtate, employed to negotiate matters pre- 
paratory to treating with an enemy, at the 
cloſe of a foreign war, ſhould receive bribes, 
and betray the intereſt of the realm in con- 
cluding the treaty ; — would not the go- 
vernor of the fortreſs, and that ſecretary of 
ſtate, be guilty of high treaſon within the 
clauſe of (4) adhering, and giving aid and 
comfort to the king's enemies? It is ſcarce 


conſiſtent with that modeſty, which the 


profeſſors of the law obſerve in putting caſes 
relative to ftatutes of this kind, to propoſe 
any other than thoſe, which have exited in 
fact, or fall c/early within the letter of them. 
But ſome will think it neceſſary to the il- 
luſtration of this argument, to put a ſtronger 
caſe, in which the perſonal commands of 
the king will not exempt a miniſter from 
the charge of high treaſon. Suppoſe then 


an officer of the crown, under colour of the 


king's commands, ſhould ifſue commiſſions 

contrary to the bill of rights, to raiſe an 

army in time of peace, without the conſent 
| (. Stat. 25. Ed. III. 
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of parliament; and engaging a faction in 
the ſcheme, ſhould aſſemble troops together, 
procuring loans from the people, by the 
terror of them ; — what would the offence 
be deemed? Were a bill of indictment for 
high treaſon found on this matter, the 
judges in Weſtminſter-Hall might have 10 
doubt upon it in their private thoughts ; 
and yet, by reaſon of the unexampled na- 
ture and conſequence of it, would tranſmit 
the record into parliament, and obtain their 


declaration, agreeably to the wiſdom of that 


great act, 25 Edw. III. which recommends 


this method to them, as the ſafe in ſuch 


caſes, before any proceeding to judgment, 


When it came before the parliament, a 


trict attention would be given to thoſe uni- 
form reſolutions of the beſt times, on the 


clauſe of /evying war, as particularly in the 


caſe of aſſembling to throw down all in- 
cloſures generally throughout the kingdom, 
or all meeting-houſes, the firſt during the 
reign of Q. Elizabeth, the other during that 
of Q. Anne; from which it appears, that 
it is war againſt the king, when intended for 
the alteration of the laws and ſettled gquern- 
ment, It would perhaps be ſaid in the two 
houſes, (though formerly an abhorrence was 

expreſſed 
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expreſſed in the (e) militia oath, of taking 
up arms by the king's authority againſt his 
perſon ; yet ſince the repeal of the clauſe 
in the act preſcribing that oath, it cannot 
be extravagant to affirm the converſe of the 
doctrine) that it is #n/awfu/, and even trea- 
ſonable within the ſtatute, to take up arms 
by warrant from the king's perſon againſt 
his authority. The producing of a paper 
under the king's ſignet, which might be 
called the warrant, is 70 juſtification. The 

| law not only conſtrues it to be void, but 
ſuppoſes it not the royal act, nor will re- 
ceive it in evidence. And if ſufficient overt- 

acts can be fixed upon this officer, as the 
inſtrument to execute the purport of it, he 
is anſwerable for it: ſuch being the wiſdom 
of the conſtitution, as when it has inveſted 
the crown with the largeſt powers of action, 
— to make the inſtruments and organs of 
thoſe powers account for the abuſe, or the 
exceeding of them, at their own peril; and 
thus they become a kind of controul in the 
very exerciſe, 


As to offences of a lower kind (which 
ought never to be conſtrued into treaſon, 
(e) The oath was «+ 13 & 14 Cat. II. c. 3. and | 


repealed, 1 W. & M. c. 8 


I x: where 


| 1 
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where the ſtatute will not wartant it) ſucli 
as the evil advice of miniſters influencing 
the king, not indeed to exceed the limits 
of his power, but to abuſe the diſcretion 
with which his people have intruſted him, 
the proceeding by impeachment of the 
commons for high crimes and miſdemean- 
ors, is a complete remedy,” and according to 
the degree and height of the offence, the 
judgment may be eee in ls. 
ment. 5 
"A 

Now if any one think! in-caſe i the 8 
thould unhappily and obſtinately intereſt bis 
perſon, in ſupporting the actions of his 
miniſters againſt the clear and eſtabliſhed 
hws of the land, that the principles of a 
conſtitution, ſo limited and controuled in 
all the parts of it ſeem to warrant the pro- 
viding of a judicial remedy againſt him, as 
againſt another magiſtrate. or miniſter of 
ſtate ; the anſwer to this chimæra is plain: 
that every conſtitution of government has 
its peculiar caſes tendin g to diſſolution, be- 
yond the power of any ſated remedy, even 
though it be the mixt form of government, 
vrhich both avoids thoſe to which other 


forms are ſubject, and is leſs frequently in 
| danger 
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danger from ſuch convulſions, as are pto- 
per to itſelf. The Etgliſh government 
therefore, notwithſtanding its durable na- 
ture, and /ingular advantages, partiking in 
ſo large a degree of monarchy, the caſe here 
propoſed would be a caſe tending to diſſolu- 
tion, not to be ſubjected to the ordinary pro- 
viſions of law. The reigns: of Charles I. 
and James II. are evidence of this. And 
it ariſes from the nature of the thing; be- 
cauſe the king of England (unlike the 
kings of Sparta or Atragon, with their 
Ephori and El Giufticia, officers appointed 
to "inſpect and judge their actions) is not 
only a magiſtrate or general, but compoles 
an gſential part of the ſupreme power. 80 
that, on the one hand, ſhould future king 
attempt to ſubject the crowa and people 
to a foreign yoke, or to ſet, up, a general 
diſpenſing power by proclamation, to Son- 
troul the operation of all the laws,; theſe. 
would, be caſes manifeſtly tending. to diſſo- 
lution. Or ſhould he ſummon the lords 
to aſſiſt him in making laws, without the 
repreſentative body of the commons, "4 
tne lords inſtead of mediating, ſhoul 
port him in the arbitrary deſign of eielud- 
ing the commons from a ſhare i in the legifla- 
14 fa 
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ture, it would be a cafe tending to diſſolu- 
tion. And though the law will nor ſup- 
poſe the poſſibility of the wrong, fince it 
cannot mark out or aſſiſt the remedy ; yet 
every member of that repreſentative body 
might exclaim in the words of Craſſus, the 
Roman orator, when he oppoſed the en- 


croachments of a tyrannical conſul on the 


authority of the ſenate ; * Ve non conſul eft, 


. * cut ipſe ſenator non ſum: he is no king, 


to whom we are not an houſe of parliament. 
On the other hand, ſhould the repreſenta- 
tive of the commons, like that of Denmark, 
ſurrender the rights and liberties of the 
people into the hands of the king, and the 
king inſtead of diſſolving the parliament, 
ſhould accept the ſurrender, and attempt to 
maintain it, contrary to the laws, and to 
the oath of the crown; or ſhould the two 
houſes take the power of the militia, the 
notmination of privy-counſellors, and the 
negative in paſſing laws out of the crown ; 
theſe would be caſes tending to diflolution : 
that is, they are caſes which the law will 
not put, being incapable of diſtruſting thoſe, 
whom it has inveſted with the ſupreme 
power, or its own perpetual duration ; and 
they are out of the reach of laws, and ſtated 

remedies, 
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remedies, becauſe they render the exerciſe 
of them precarious and impracticable. This 
obſervation may be applied to every ſimilar 
caſe, which can be formed in imagination, 
relative to the ſeveral eſtates; with this dif- 
ference, that it holds ſtrongeſt as to the 
king, in whom both the common and ſta- 
tute law have repoſed the whole executive 
power : nor could the leaſt branch of it be 
lodged in the two houſes, for the purpoſe 
of providing a judicial remedy againſt him, 
unleſs the conſtitution had erected inperium 
in imperio, and were inconſiſtent and de- 
ſtructive of itſelf, Should it then be aſked, 
What! Has the law provided no remedy 
in reſpe& of the king? and is the political 
capacity thus to furniſh an exempticn to 
him in his natural, from being called to 
account? — The lau wil! make no anſwer, 
but hiſtory will give one. When the king 
invaded the fundamental conſtitution of the 
realm, the convention of eſtates declared 
an abdication, and the throne vacant. In- 
deed the political character of the king 
conſidered as an eſtate ſtill ſubſiſted ix 
notion and judgment of law; the right 
; of 


(f) If it be thooght, that this is a legal ſubtilty, re- 
ſembling the ſubſtantial forms of the ſchoolmen, which 
| might 
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of the people to be governed by a limited 
monarch, according to the antient exerciſe 


and diftribution of powers between the three 
1 eſtates, 


might ſubſiſt when the matter was gone, it may be ſaid, 
that though ſubtilties can anſwer no good purpoſes in philo- 
ſophy, yet they ſometimes anſwer very great and excellent 
Purpoſes in law, as particularly in this reafoning applied to 
the caſe of the revolution. The reſult and ſtrict conſe- 
quence of the inftances of mal-adminiſtration, called, in the 
votes of the convention-parliament endeavours to ſubvert 
the conſtitution, was, that the whole frame of it was in fact 


diſſolved; ſince the conſtitution is a mere ens rationis withoat 


the exerciſe of the government, and the lords and com- 
mons cannot be regularly convened, nor exert any powers 
without the concurrence of the king. But had there been a 
declaration, that it was diſſol ved, the pee ple muſt have been 
free to chuſe a new form of government; and all the uſarpa- 
tions, under which they had ſuffered, after aboliſhing the 
monarchy, and the viſionary ſchemes of government, which 
the fruitful fancy of that age produced upon the death of 
Charles I. and of Cromwell, would have been again revived, 
to the diſorder and ruin of the nation. What then ſaid the 
convention? On the one hand, they put an end to any hopes, 
which might have been raiſed in favour of the unhappy 
prince, from the confuſion naturally conſequent on a declared 
diſſolution ; and, on the other, diſappointed the unmatured 
ſchemes of ambitious or ſpeculative republicans, by imme- 
diately ſhewing it to be their. opinion, that the conſtitution 
ſubſiſted. They met, and tranſacted in a manner as near to 
the antient cultoms, as circomftances would admit; then de- 
clared a perſonal abdication of the monarchy, and ſupplied 


the deſect by placing another on the throne, On this ac- 


count it is, that the caſes here propoſed, inſtead of being 
called caſes of abſolute diſſolution, are only ſaid to be caſes 
tending to diſſolution. So far the hiſtory of the revolution 
leads, and it carries us no further. Mr. Locke, in confider- 


ing the ſubje& as a philoſopher ard theoriſt, ſpeaks of _ 
caſes, 
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eſtates, remained as much as ever: but the 
exerciſe of the goverment was ſuſpended, 
which made it a caſe tending to diſſolution. 
And being extraordinary, the remedy ſug- 
geſted itſelf, and was ſuited to the neceſ- 
ſity. 


From the whole of this argument, thus 
ſtated, it will appear, upon what ug and 
conſtitutional grounds the king may be ſaid 
to be a corporation by the common law. And 
it will not be foreign to the queſtion, to pur- 
fue the general notion of law concerning the 
king a little further, to diſtinguiſh between 
the two capacities, and to ſhew, in few 
words, that there is nothing annexed either 
to his crown or perſon, which may not be 
explained to have a more immediate or re- 
mote reference to the dignity of that relation, 
which he bears to his people. For though 
it be obſervable, that bis -natural capacity 
* ſome peculiarities to his politic, and 


caſes, as abſolntely diſſolving the .conflitution of government z 
ſo as that the queſtion with the people would be on the crea- 
tion of a new one. But the lawyers of thoſe times did not car- 
ty it ſo far; and the reaſon, why they did not, was a maſter- 

ſtroke of policy and wiſdom, Vide Dalrymple's memoirs of 
great Brit. part 1. lib. 7, and 8. and ſee Locke on gov. p. 2. 
c. 19. and-»-Black. com. 1 vol. oct. 215. 


eſpecially 
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eſpecially this, that it ce iſes the crown to go 
by deſcent (which is the cafe of no other 
corporation, whether conſiſting of many per- 
ſons or of one; whether temporal or eccleſi- 
aſtical, who take to them and their ſucceſſors, 
not their heirs); yet this peculiarity is al- 
lowed by reaſon of the politic capacity, and ari- 
ſes ulttmately from that wiſdom, which, from 


the earlieſt times, determined ſo many na- 
tions to prefer hereditary, to elective mo- 


narchy. 


It is owing to the dignity of the ſame po- 
litic capacity, that ſome reſtrictions are laid 
upon the natural, or ſuch ample privileges, 
annexed to it. Of the firſt fort, it may ſuf- 
fice to mention, that tie 4ing cannot be ſeiſed 


to an uſe ; not only becauſe corporations are 


not enabled for that purpoſe by the ſtatute 


of uſes, but for a reaſon at common law gi- 
ven by chief juſtice Markham in the (g) 


year-book of Edward IV. becauſe he ought 
not to be joined as a party and truſtee in de- 
fence of the eſtate of one ſubject, more than 


ol another, Of the latter ſort, it is very im- 


portant, that ſhould the right heir to the 
crown happen to be an alien, nevertheleſs the 


(z) 7 Edw. IV. fol. 16. 7 
| deſcent 


Law of FoRFEITURE. 125 


deſcent has its free courſe; leſt there be an 
Interregnum, which the law will xo ſuffer. 
For this cauſe it is, that the ſafety of the 
king's perſon is protected with a ſuperlative 
care. It is high treaſon to compals or ima- 
gine his death. This protection is even ex- 
tended to relations, the queen, and his eldeſt 
ſon. Acts of parliament reſpecting them 
are to be taken notice of by judges as public 
acts, without being pleaded (4). Hence it is, 
that his prerogative for acquiring and preſer- 
ving his private rights is proper to himſelf, 
and out of the ordinary courſe of law, in 
other inftances. Notwithſtanding he be 
only of the half-blood to the king laſt ſeiſed, 
the crown lands and jewels deſcend to him. 
They cannot be diſtributed in coparcenary 
among females. Where land comes to him 
by deſcent from a collateral anceſtor, being a 
ſubject, he inherits it in his natural capacity; 
but ſhall hold it jure coronæ in his politic, 
and it ſhall attend upon the poſſeſſion of the 
crown. Purchaſes made by him, after the 
acceſſion of the regal dignity, veſt in theſame 
capacity. He gives and takes only by mat- 

ter of record ; and even during his minority, 
he may make leaſes and grants, and ſhall be 


(4) 4 Co. 13. 77. a. 8 Co. 28. b. 
bound 
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bound by them, for the advantage of his re- 

venue, and to reward merit. His goods 

and houſhold are intitled to exemptions ; 

and in courts of juſtice he enjoys many pri- 

vileges, yet ſo, as not to deter the ſubject 
from contending with him freely (i). 


Now though theſe two capacities cannot be 
ſeparated in the adminiſtration of the govern- 
ment, yet are they 4/tin# in themſelves, and 
ought to be divided in argument. To ſay 
then, that the ſtate and people are not conſi- 
dered in our law of treaſon, becauſe it is re- 
ferred to the king, is either to lay ſuch a 
weight upon forms of expreſſion, as deſerves. 
no other anſwer than repeating the old ob- 
ſervation, dum proprietatem verborum expen- 
dimus, ſenſum veritatis amittimus; or elle it is 
to confound the firſt principles of abſolute 
and limited monarchy. In abſolute monar- 
chy (conſidered as a corrupt and deſpotie 
form of government) the propoſition is true, 
that treaſon is applied merely to the perſon 
and adminiſtration of the prince, without re- 
ference to his people: and the reaſon is ob- 


(i) See Blackſtone's elegant diſſertation on the king's pre- 
rogative, in the firſt vol. of commentaries, ch. 7. 


vious ; 
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vious; becauſe, in ſuch a government, his 

natural powers are co-ordinate with, and 

the meaſure of his political: will and plea- 

ſure are the only rule of his actiont. But in a 

limited monarchy, like that of England, 

where both the public and private preroga- 

tives of the crown, applied either to the po- 
litical capacity, or to the perſon of the king, 

are inſtituted and exerciſed for the benefit of 
the people, and to ſupport the dignity of his 

office, the propoſition is falſe; and to ad- 

vance it in any manner, is to ſet up a con- 

fuſed fantaſtical notion, contrary to the 

ground of law, 


If therefore a ſufficient analogy remain 
between the law of treaſon in other free 
ſtates, and the law of treaſon in England, the 
queſtion naturally occurs --- what can be 
the meaning of treachery againſt the coun- 
try, or ſtate treaſons, ſo much talked of by 
ſome, in contradiſtinction to thoſe marked 
out by the law of England ? It is difficult to 
find a meaning, except one, of which the 
conſequences are ſueh, that had (4) N. Bacon 
ſeen them, as a conſiſtent republican, he muſt 
have immediately diſowned it. The free 
and i inquiring fpirit of this age has led men 


(4) P. 108, 


on: 
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to ſearch the antient and forgotten parts of 
hiſtory for epithets and parallels to mini- 
ſters. They have read, how, in one part of 
Britain, before the act for improving the 


union, a man might be accuſed of high trea - 


ſon, under a law. againſt 5*impugning the 
* authority of the three eſtates, or procuring 
any innovation or diminution of it.” They 
have read, how the Spencers, in Edward the 


ſecond's time, Mortimer, in the reign of 


Edward the third, the dyke of Glouceſter, 
earl of Arundel, Treſilian, and ethers, in 
the reign of Richard the Second, were gon- 
victed of treaſon in parliament, as the re- 
cord ſets forth, for * accroaching royal 
«« power, ſubverting the realm, and funda- 
« mental laws; expreſſions, which ſound 
well in party papers, as the ſportings of fan- 
cy, to exerciſe the ſagacity, and flatter the 
vanity, of readers; but, when uſed as the 
adequate deſcription of treaſons in courts of 
Juſtice, become too ſerious, and may be at- 
tended with the moſt fatal miſchiefs. Un- 
der ſuch general words aroſe all the common 
Jaw, or ſtate treaſons, conſtructive and ar- 
bitrary treaſons; into which every offence, 
that either was, or ſeemed to be, a breach of 


allegiance, and the laws, might be raiſed by 
mn and conſequence. Theſe have 


long 
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long been ſtrangers'to the kingdom, ever 
fince lord Strafford's attainder, and above 
two hundred years before; and it is to be 
expected, from the wiſdom and juſtice of 
parliaments, ever will be, Let theſe be as 
ſtudiouſly avoided, as the declared ones en- 
forced ; and furely i it would he a very ill ex- 
change in a free government, to diminiſh the 
forfeiture at the expence of that certainty, 
which the law has given tv the crime. As 
the penalties, of which ſo much has been 
faid, are at preſent applied by ſtatute, thoſe, 
who mean well to their countty, and take 
care to inſpire their poſterity with the ſame 
good intentions, can ſuſpect no danger to in- 
nocence ; and they will think it of little mo- 
ment to ſolicit the approbation of thoſe, who 
do not. Yet if one might ſuppoſe ſtate 
treaſons revived, and founded, as they were 
antiently, on intemperate words, miſdemea- 
nors, and dubious offences, who would en- 
gage in public buſineſs, that values repoſe, 
has wealth to forfeit, and dignities to aggra= 
vate his fall? A miſtaken opinion, that he 
was acting within law, might be the ruin 
of him; and it would become a regular and 
neceſſary partof the proceedings, as formerly 
in Scotland, to argue, in a ſolemn way, the 

| K releyancy 
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relevancy of the charge, before any evidence 
was offered of the fact. But it were better 
to have no law, nor penalties to enforce law, 
nor the very form of civil ſociety, than to re- 


receive only an ———_— protection from 
it. 


And now it may be urged, that the pro- 


“ tection given by ſociety muſt continue to 
* be enſnaring, whilſt the law in contro- 
« yerſy_ſubſiſts. Artifice may poſſibly be 
s uſed by ill-defigning miniſters to involve 
« innocent men in treaſon, for the ſake of 
« confiſcation.” If this objection be at- 
tended to in all its conſequences, the anſwer 
to it, one might hope, will be thought as 
ſatisfactory as the nature of the thing can 
admit, For though inſtances may perhaps 
be found to warrant the aſſertion, under go- 
vernments caſt in another mould — under 
laws of greater latitude, nay, even in our 
own hiſtory during civil diſtractions, and 
times of high prerogative ; yet is not the 
force of it much abated by the different lights 
in which the crown and the ſubject have 
regarded each other, and the equal terms on 
. which they have ſtood for many years? Is 
not the law of treaſon clear the courſe of 
procee _ a 9 to protect in- 

nocence, 
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nocence, to intimidate, or repel malice? Has 
not the ſecurity againſt the undue exerciſe of 
the prerogative, both in point of rigour and 
and of lenity, been greatly ſtrengthened ſince 
the happy revolution? Are not new advanta- 
ges given to private men, accuſed of high 
treaſon at the ſuit of the crown, during tri- 
al; and does not acceſs to mercy lie open 
through the whole proceeding ? But, when 
miniſters or favourites are impeached at the 
ſuit of the commons, is- not the conſtitution 
of parliament as ſtrict as it was antiently ? 
Or, ſince the act of ſettlement took place, 
can any pardon be pleaded in bar of an im- 
peachment ? Do not annual ſeſſions of par- 
liament, which in reigns immediately pre- 
ceding the revolution, were frequently. inter- 
rupted, afford perpetual opportunities to 
check all the extravagancies of inferior of- 
ficers and courts? In a word, has not juſtice 
had an wncorrupted courſe in its known and 
ſtated channels, whilſt thoſe of mercy have 
been enlarged, and the current has flowed - 
purer, and more freely, than the memorials 
of paſt ages can boaſt? Shall then, ſuch ſug- 
geſtions be raiſed after this experience, and 
the reaſonable proſpect, both of the conti- 
nuance and improvement of thefe bleffings; 

K 2 if 
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if we are juſt to en and grateful to 


heaven ? 


But let it be ſaid again (for there is no 
reaſon to decline the very point of this ar- 
gument) that the law ought to be aboliſhed, 
becauſe miniſters may pofibly abuſe it, who 
firſt invent plots for their own purpoſes, and 
afterwards ruin the innocent by falſe charges. 
And who knows not, that this is the 140. 
zohiſper — the ſtale infinuation of real con- 
ſpirators, to delude well-meaning perſons 
into a belief, that ſuch plots are eaſily 
forged, and the forgery as cafily ſupported ? 
Whereas, were- the artifice attempted by 
miniſters in this country, it would be at- 
tended with peculiar difficulties, from the 
nature of the government, beſide thoſe ge- 
neral ones, which the common accidents of 
life ſuggeſt, ariſing from the fubborn ge- 
nius of truth, and conſtitution of things. 
Indeed the abuſe is (ſtrictly ſpeaking) poſ- 
fible ; but do we not govern ourſelves in the 
tendereſt concerns, and do we not live by 
probabilities? Reaſon thus on other public 
points, and ſappoſe princes, or thoſe en- 


_ truſted by them, to have the ſmalleſt in- 


tereſt in 25 oh the exerciſe of power, 
though 
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though it be an intereſt, to the laſt degree, 

imaginary and ill-underſtood, as in this caſe; 
and you will wreſt all parts of the admi- 
niſtration from their hands, diſſolve civil 
policy, and leave each man to govern him- 
ſelf, becauſe eyery kind of political power 
is "accom panied with temptation. Reaſon 
thus in private conduct, and you m hide 
yourſelf from the eyes of the world —leſt 
falſhood may blaſt your character, and ma- 
lice may oppreſs your fortunes. The ſay- 
ing is, and it deſeryes to be engraven on 
the hearts of judges, that it is better ten 
guilty men , ſhould eſcape, than one innocent 
ſuffer: but the ſaying is not, that it is bet- 
ter the ſtrongeſt terrors be neglected to ſe- 
cure government againſt its guilty enemies, 
becauſe a hare poſſibility remains, that they 
may he un) uſtly held forth to the innacent 
friends, of it. As if it were not the main 
care of government to provide for its own 

general ſafety, in which that of good ſub- 
jects js involved: certainly the next care 
is, to procure ſuch particular ſafeguards for 
the honeſt, as it can. But, when this is 
done, let every one reflect, that he, who lives 
in ſociety, is expoſed to innumerable hazards 


from the workings of envy, revenge, and 
K 3 dęſama- 


131 Conſiderations on tie 


dgfamation. Laws can give a very incom- 
plete ſecurity againſt them. On what, then, 
does he every day rely, and! 67 what Can he 
better rely, than on the Aeddmefs of his pru- 
dence, te clearngſi of his hea#t; the univer- 
fal experience, which decides for the ſafety 
of i innocence, and the order and courſe of 
providence? | hs Ds 28 


After all, it vil be ed, 40 Aeg there 
„had been no forfeiture by the antient 
& conſtitution, would it have been thought 
« right to inſtitute it now 125 This queſ- 
tion can ſcarcely be anſwered,” Who knows 

| What ſanctions may be Tequifite for govern- 
ment in ſome periods? As the antient 
diſcipline of Rome degenerated, new ter- 
rors were expedient on the file of law. Vet 
it is one thing to take offs old reſtraints, 
another to impoſe new. And the conclu- 
fion is not juſt, that becauſe the doubt 
might be confidetable for reaſons of Policy, 
whether' ſack a ſeverity ſhould be tried in 
the firſt inſtance ; therefore! it ought to be 
abrogated, after the -wholſome effects de- 
rived from it; and the approbation of ages. 
There is nothing in the virtue of the pre- 
feat times, * claims ſo particular a re- 
g . ſpecd. 
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ſpect. It is obſerved by Cæſar, in his ſpeech 
againſt putting the Catilinarian conſpira- 
tors to death, that thoſe, who ſpoke before 
him in the debate for ſuperſeding the ordi- 
nary forms of law, had caught the atten- 
tion of the ſenate, by pathetic deſcriptions 
of ſacrilege, rapine, and ruin, which muſt 
have enſued to the commonwealth, had the 
treaſon, been effected; to which he oppoſes 
the danger of deviations from the old and 
regular method of proceeding. Certain it 
is, the honeſt ſenators, not intereſted in the 
fortunate ſucceſs of the conſpiracy, as hiſ- 
tory has ſuppoſed him: to be, thought that 
danger of the moſt, weight, which he at- 
tempted to diminiſh, Cæſar had a difficult 
part to take, and more art could not have 
been ſhewn upon the ſubjet. But had he 
lived in this age and country, to defend the 
abolition. of forfeitures, he would modeſtly 
have owned the difficulty too much for his 
art, in a caſe where the danger of encourag- 
ing traitors concurs with that of removing 
foundations, to invent arguments againſt 
ſuch, as ariſe from a regard to, that ſupreme 
law, the ſafety of the people; and to that an- 
tient method of puniſhing, which ſcatters 
t ſalutary terrors round the throne. 

K 4 Theſe 
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Theſe reaſonings may appear to ſome 
more than ſufficient. Yet, perhaps, others 

will not be wanting, who may think, that, 
« by the dread of this ſeverity, reſiſtance 
«« will be made very difficult; and it is a 
« maxim of politics, that governments 
« ought to be calculated with a view to 
<« the infirmities of thoſe, who govern.” 
The maxim is true; but never was ex- 
tended to prove it neceſſary, that reſiſtance 
ſhould be eaſy. No form of government 
can be carried on, unleſs an high degree of 
confidence be placed in it. Every form is 
liable to abuſe ; but' ought not, for that 
reaſon, to be expoſed to ruin. Religion it- 
elf, though of the mot perfet purity in its 
origin, and not of human inflitution, has 
been made a cover to the wort purpoſes. 
And yet who ever faid, there ſhould be no 
ſuch thing as religion for a controul to mens 
actions? Even putting the argument in the 
ſtrongeſt light, and ſuppoſe the form of 
government ever ſo unreſtrained— refftance 
ought to be difficult. If it were not, men 
might be inflamed by ſlight faults, by per- 
ſonal affronts, by private ſufferinga, to diſ- 
turb their country. And when we conſider, 
in the beſt caufe, what confuſion, what 


violence, 


_ 
— 
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violence, what cruelty enſues, it cannot be 
thought on without horror. Perhaps too 
it may be fairly ſaid in anſwer to the ob- 
jection, and the better to ſatisfy thoſe who 
make it that in the worſt juncture of 
affairs, when the conſtitution is affected, 
when tyrannical deſigns are openly avowed, 
and ſupported by every injuſtice, the dread 
of this ſeverity will not create a terror ſuf- 
ficient to prevent good men from reſiſting: 
on the contrary, by inſpiring caution, and 
retarding reſiſtance, till it is become ma- 
ture, it may facilitate and ſecure the conſe- 
quences. A man's fart always bear pro- 
Portion to his hopes; and one kind of paſ- 
fion, or weight of conſiderations, is balanced 
with another. In good times it is admit- 
ted, when men are moved by ambition or 
reſentment, -private and partial affeQions, 
they will be deterred from engaging by pri- 
vate conſiderations. But in bad times, 
when they are moved by a love of liberty, 
order, and the 'common good, arguments 
addreſſed te private fears, will not weigh 
down public affefions.  __ 
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Once more: the beſt anſwer to this ob- 
05 is ſtill behind, that it proceeds upon 
| notions 
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notions: contrary ta common experience, 
and either deſtructive of law, or incon- 
fiſtentſwith the natute of it. It proceeds 
upon a notion contrary to common expe- 
ricnce, as it ſuppoſes thoſe, who are en- 
truſted with government, more libely to abuſe 
their authority in an intolerable manner, than 
fome of the particular perſons, who owe it 
allegiance; to endeavour a change, or a ſub- 
verſion of it. It proceeds upon a notion 
deſtraQtive of all ſyſtems of human law, as 
it ſuppoſes an expediency of weakening thoſe = 
| ſtrong fauctions, which have been employed 
in cevery country, to giye them their due 
force and operation. The checks upon 
government ſhould be of another kind from 
thoſe deſigned by this objection. Let us 
keep the balance as even as we can, by 
forming every eſtate i in the .conſtitution a 
vonttoul upon the reſt; but it. is xxtrava- 
gant to think of leaving the leaſſ ſttength, 
or temptation to individuals, ta controul 
government itſelf. It proceeds likewiſe 
upon notions ineonſiſtent with the nature 
of the law in two reſpects:— 


1. As it imples an error i theory ; that a 


law giver, * a ſcheme of government, 
| ſhould 
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ſhould pay as much attention to the-pofible 
diſſolution, as to the necgſſary ſupport, of 
it ; and, inſtead of ſecuring obedience and 
perpetuity to it, by the ſtrongeſt ſanctions, 
which wiſdom can deviſe, or juſtice will 
admit, ought to weaken thoſe ſanctions, for 
the ſake of caſes which are out of his reach, 

and muſt be left to themſelves, in which 
1 law and mne are diſſolved. 


. | As it implies an error a as. that a 
law for puniſhment, as that of forfeiture — 
or a law for indemnity, as one made to abo- 
liſh forfeiture, can operate in times of civil 
diſorder, as in times of peace, either to give 
terror or protection. It has in it the firſt of 
theſe errors, becauſe in ſuppoſing, that the 
Engliſh legiſlature ought to aboliſh the for- 
feiture of jnheritances far treaſon, it implies, 
that they my provide for caſes of extreme 
neceſſity and diſſolution, and, as it were, in- 
large the right of private judgment concern- 
ing thoſe caſes, by taking off the ſtrongeſt 
checks to private reſiſtance. It has in it the 
ſecond error conſidered in either light. On 
the one hand, ſhould this law of forfeiture 
be preſerved, a juſtifiable and national refitance 


(ſuch a as that at the revolution) will not be 
attended 


* 
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attended with too much difficulty and terror; 
for when thaſe, who are entruſted with the 
executive power, have abuſed the deſign, or 
exceeded the meaſures, of their truſt, therg 
generally follows a weakneſs in the hands of 
government, which renders. it unable to 
exact the forfeitures originally intended to 
ſecure it. On the other hand, ſhoyld the 
law. made to aboliſh forfeiture take place, 
what protection will be derived from the 
abolition of it in times of civil trouble ? ? 
« filent leges inter arma, was Tully s apho- 
riſm, ſuggeſted by his own experience, and 
ſupported by that of all ages, It is true, 
men might de induced, by this abolition, to 
ſhew a greater readineſs to take part, or even 
to lead, in meaſutes of reſiſtance: : but i in the 
end, it would prove a ſuare to their deſtruc- 
tion, inſtead of a ſecurity. Will the con- 
querors in civil war, think themſelves bound 
by ſuch a law? If one may argue from fact, 
charly not. They will inflict theſe, and 
much greater ſeverities, on the conquered, 
without regard to the antient conſtitution of 
their country, both from policy and revenge. 
When the troubles of Greece ceaſed, with 
the ſurrender of Athens, at the concluſion of 
the Peloponneſian war, the thirty tyrants 
exerciſed 
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exerciſed cruelties againſt thoſe who wiſhed 
ill to their authority, unknown not only to 
the laws of Athens, but to thoſe laws, which 
cemented the general union of the ſtates (/). 
In Rome, the proſcriptions of Sylla, and the 
ſecond triumvirate, were contrary to the ge- 
nĩus and antient policy of the common-wealth, 
though accommodated to the ſituation and 
intereſt of the leaders (n). In Florence, the 
baniſhment and extirpation of entire fami- 
lies, and the confiſcation of their ſubſtance, 
was a frequent manner of proceeding during 
the troubles of Italy, ſo excellently deſeri- 
bed by Machiavel; to which ſeverity it was 
owing, that many joined with the duke of 
Milan, a foreigner, in ordet to be reſtored to 
their own country. But it was a proceeding 
exerciſed in particular inſtances, according 
as one faction or another prevailed, not de- 

rived from a permanent law of policy of that 
republic, or grounded upon ſtated crimes. 
Can then, any argument be drawn for abo- 
tſhing this law, from the ſecurity, which 
that abolition may give to private men, in 

0) Vide Rollin's anc. hit. lib. 8. ch. 2. ſec. 7. and Kb. g. 
ch. 1. fec. 2. 

( Vide Hooke's Rom. hiſt, vol. 7. o&. 305. 308. 311, 
318. 319. &c, | 

| ſuch 
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ſuch periods of time ;—or, ought any infe-: 
rence to be made from the accidental ſeue- 
rities of civil war, to the equal, regular; and 
peaceable adminiſtration of juſtice ? 


Yet ſtill it may be added, that «if the 
cc forfeiture of inheritances were taken 
% away, the unfortunate in civil troubles 
i would find it a favourable circumſtance, 
4 to have the law on their fide, to interpoſe 
< between the diſtreſs of their condition, 
4 and the fury of their adverſaries. With 
% that popular and healing intention was 
&« the ſtatute 11 H. VII. framed, by which 
ic the obedience to a king de facto, or in the 
« very words of it, the prince and ſovereign 
6 lord for the time being, is made lawful.” 


But he, who thinks on this ſubject, will ob- 


* 


ferve, that it is one thing to make a law, 
which encourages a general obedience to go- 
vernment, and another tomake a law, which 
in its conſequences may weaken the bonds of 
that obedience. Beſides, the circumſtances. 
of Henry the ſeventh's family. and reign, :re- 
quired the one; the circumſtances of this 
royal family and time, by no meansallow the 
other. Let it be ſuppoſed however, that 
the time would bear it; yet the reaſoning 
5 juſt 
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juſt uſed, to ſhew how little protection would 
be derived in civil troubles from the aboli- 
tion of this forfeiture, will receive great con- 
firmation from conſidering, what have been. 
the conſtruction and effect of the famous 
law of Henry the ſeventh. The natural 
conſtruction ſhould ſeem to be that, which 
is moſt for the benefit of the people, to heal 
and compoſe civil differences. And it is the 
ſettled rule, that laws made fot the attain- 
ment of ſuch public'ends, ſhall be expoun- 
ded in the largeſt ſenſe; and though the 
words are ſhort and imperfect, yet they ſhall 
be extended ſo, as not to be illuſory 'and 
vain, Under this rule an equity has fre- 
quently been admitted in ſtatute laws, againſt | 
the letter. Now the general intention of 
that law was plainly to indemnify the ſub- 
ject, who ſhould not only ſybmit to an uſur- 
ped authority de facto, but ſhould de active 
in ſupporting it. The words of it ſuppoſe a 
kingly government, and are applied to the 
allegiance and ſervice, which /ha/l be paid to 
the prince upon the throne. The reaſon of 
which was, that none of the antient conten- 
tions had'ever ended in the republican form 
of government, and the law was accommo- 
dated only to the experience of paſt times. 
But the miſchief might ſubſiſt in caſes not 
expreſſed 
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exprefied in the words; and the retedy 
might, in the reaſonable methods of con- 
ſtruction, be made adequate td the miſchief. 
It is remarkable however; that in the ſingle 
caſe, which has happened fince the making 
that law; in which the ſubje& could apply 
it to his benefit, it has received a Aris con- 
ſtruction. F or, after the reſtoration, many, 
who were called to account for ſubmitting 


to the uſurped authority, inliſted upon the 


equity of the ſtatute; but it was denied 
them; and they were told. — 


1. That the Natute ſuppoſed a monatchy 
to be the medium of the executive power, 
and provided only Tor a king de facto. 


2. That though the authority de fatto ſub- 
liſted, and was ſubmitted to for a time, yet 
it was #ſurped wrongfully by a party, and 
every thing done under it was void in law ; 
the very queſtion, which that law of Henry 
the ſeventh was intended to preclude. In- 
deed the act of indemnity, after the reſtora- 


tion, proceeds on the /uppg/ition of illegality 
in the proccedings of the late times, not only 
as to the high courts of juſtice, but in every 
part of the government; and leaves thoſe, 
who are excepted, to be proſecuted as trai- 

| tors 
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traitors at law. This is a declaration in par- 
liament, which ſeems to prevent the equi- 
table conſtruction of the law of Henry VII. 
and evinces, in a great meaſure, whay is here 
advanced, that from the nature of civil com- 
motions, theſe acts of the legiſlature will 
always prove a very weak ſupport to thoſe, 
who lean upon them :---queſtions of law, 
will be blended with queſtions of Rate, and 
both be governed by reaſons of temporary 
convenience. The wiſe hiſtorian of Henry 
the ſeventh's reign was ſo ſenſible of this, 
that, ſpeaking of the ſtatute concerning a de 
fafto king, he intimates, that it was not 
likely to laſt, but made to ſatisfy for a time; 
and calls it “a law of a ſtrange nature, 
* more juſt than legal, and more magnani- 
* mous than provident.” Words very ap- 
plicable to ſuch an alteration of the conſti- 
tution, as theſe objectors demand. 


This important ſubject has now, in ſome 
manner, been viewed in all its parts. The 
firſt endeavour was to clear it of circumſtan- 
ces, which do not belong to it in England ; 
and from which have ariſen the general 
cenſures upon it, to be found in the celebra- 
ted hiſtories of civil wars, and the writers 

L on 
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on liberty. The foundations of reaſon, oft 


which this part of the conſtitution is eſta- 
bliſhed, have been expoſed to view; natu- 
ral right ſeparated from civil right; and the 
latter ſhewn to be alone conterned in the 
creation, and conſequently in the forfeiture, 


of inheritances. The general policy of law 


has been illuſtrated from free ſtates, as 
the power of inflicting this penalty is moſt 
ſtrongly binding on human nature: the 
particular policy of government has been 
marked out as diſtinct from policy of law, 
in reſpect to the manner and circumſtances 
attending, and the effects ariſing from the 
adminiſtration of this power. 


To conclude :—ſuch a terror againſt trea- 
ſon was peculiarly adapted to thoſe ages, in 
which it has either been introdueed, or en- 
forced. It was fitted of old, to the genius 
of this brave people, who, deſpiſing their ow! 
lives, were only moved by a generous regard 
to their poſterity. It is fitted to the genius 
of theſe fimes, when perſons are to be tou- 
ched in that deareſt part, themſelves and 
their families; and the love of our country 
is held a weakneſs, and miſtaken principle 
of action. Men will be made averſe from deſ- 

| | perate 
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perate engagements, by a tenderneſs, which, 
whether derived from inſtinct, vanity, or 
virtue, is of equal moment. They pretend 
to be againſt the continuance of this terror 
from the ſame tenderneſs ; not aware, that 
to confeſs the power of the affettion, is to vindi- 
cate the wiſdom of the law. But, to ſpeak 
plainly, reaſon has marked out the due office 
of this affection, as of all others. When 
ſeparated from the purſuit of public good, 
nothing can be more falſe and dangerous; 
when united with it, nothing more juſt and 
beneficial. Nay, the fulleſt, as well as 
trueſt, indulgence of the affection ariſes 
from this union. The honour of a family 
is leſs obſcured by the puniſhment than 
the crime; and whoever regards his own 
fame, and their laſting -intereſt, will beſt 
provide for both, in laying every check 
on malignant and deceitful paſſions, which 
produce the crime, and in aſſiſting to 
maintain, by the moſt affecting ſanctions, 
the tranquility and ſafety of his native 
country. Nor let it be called court-adu- 
lation and cowardice, to ſecure theſe exten- 
five benefits. What is flattery, and what 
is cowardice, but either artfully to indulge, 
or tamely ſubmit to, the paſſions and 
8 L 2 humour: 
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humours of men, againſt reaſon, and the 


dignity of human nature? But, if that be 


flattery in public conduct, which can bear 
a rational examination upon principles of 
liberty, ſtrengthens the old foundations, 
ſupports the legal awe and authority of go- 
vernment, every w/e and honeſt man would 
be placed in the rank of ſuch paraſites. 
Could one of this turn of mind pry into 
the depth of futurity, and ſee any of his 
degenerate family entertaining traiterous de- 
figns, his grief would be conſiderable, 
but his indignation would be greater. He 
would grieve to ſee the fruits of his in- 
duſtry facrificed to the ambition of one; 
but he would call to mind, that as they 
were acquired, enjoyed, tranſmitted, by the 
protection and favour of ſociety, they were 
due to the public ſafety, when abuſed to the 
defiruftion of it. He muſt receive plea- 
ſure. from reflecting, that the law of his 


country would ſo far regard his honour, as 


not o own the traitor's deſcent from him; 
and though he would compaſſionate an in- 
nocent poſterity, yet knowing the law to 
have the reſources of clemency, as well as 
the ſeverities of juſtice, he would hope, that 
theſe might merit reſtitution by their tem- 


per 
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per and innocence ; or, at leaſt, run the 
race of their anceſtors, and gain new riches 
and honours by the ſame virtues. 


Inſtances there are in hiſtory, in which 
nations, jealous of their privileges, have 
conſented by new penalties, ſuited to an 
occaſion, and more ſtrongly enforced, than 
any, which the law of England furniſhes, 
to ſecure the government eſtabliſhed. Henry 
the third of France, a prince of the mildeſt 
nature, as Davila and Mezeray inform us, 
in a full and free convention of the ſtates at 
Blois, being much preſſed by the league /, 
| enacted the ſevere laws againſt treaſon. 
It is true, thoſe laws did not fave him ; but 
he owed his perſonal ruin to qualities from 
which no human means can fave any man; 


to his own ill judgment and baſeneſs, and 


to the ſtrange enthuſiaſm of the bigot, who 
by ſurprize aſſaſſinated him. Beſides, in 


reſpect of his cauſe and family, thoſe laws 


could have little or no effect, being untimely 
made, not to prevent a miſchief only fore- 
ſeen or riſing. at a diſtance, but to remedy 
one that was inſtant, and grown too —_— 


Ce, Briſſon Code d'Henry III. L. 8. 
L 3 already; 


- 
— % — wh ð2 eve” + — ——— — COT — — : - * — s . — — 
— xy a - : . . — — n 
— — 5 — 
— -> * — 
0 a = . 


# — 
a 5a © * —— 2 
. : = — — 


— RIES 
— - * 4 if 
SS 


— 
* - l — — 
— — 


- — air hood 
a > =. 
- —— — 


—— — 
— — 


150 Conſiderations on the 


already; and to deter a party, whoſe chief 
was almoſt equal with the king himſelf, 
and which was ſupported by a conſiderable 
body of the people, intent to preſerve the 
ſucceſſion to the crown, in princes of the 
national religion. Yet, be this as it will, 
if the inſtances of this kind are not rare, 
and ſometimes have proved ſucceſsful, the 
rather ought we to confirm antient and 
conſtitutional terrors, for the prevention of 
a miſchief, which can only become for- 
midable from a careleſs contempt of it, 
and to ſet them on the fide of that eſtabliſh- 
ment, which is fixed on the principles of 
the conſtitution itſelf, and which has fo 
often employed in its defence the wiſdom 
of parliament, the affeQtions, the wealth, 
and valour of the whole nation. Moſt of 
the .civil troubles, which have filled the 
annals of our kings with ſo many /eſſons 
of warning, took their riſe from the diſ- 
union of the nobles whoſe private attach- 
ments led them to follow different ſtand- 
ards, while the expectation of the people, 
being equal from both parties, inclined them 
to wiſh for repoſe under ſome one family, 
rather than the victory of either, But 

| where 
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where the experience, as well as the expec- 
tation, js unequal, where the genius of a 
family has been for generations repugnant 
to that of the people, where this natural 
repugnance has been heightened by the po- 
licy of arbitrary courts, the ſervility of fo- 
reign nations, the protection of determined 
enemies; by the baſeſt maxims of ſuper- 
ſtition, diſpenſing with the obligations, or 
eluding the ſanctions of true religion; — 
who cannot but applaud ſuch means of 
giving vigour to the law, that it may prove 
a defence proportioned to the greatneſs of our 
enjoyments? We have a religion to loſe, 
founded on principles of purity, of free- 
dom, and mercy : we have a conſtitution 
of government, the % formed to convey 
peace and happineſs to mankind: — we 
have honour to loſe, of which the monu- 
ments of former ages ſhew, that as large 
a patrimony as any country can boaſt, is 
deſcended from our anceſtors. Thele are 
conſiderations, which cannot but affect good 
men to the heart; they eſpecially concern 
ſuch, as are called to the public ſervice in 
parliament. A brave ſoldier would be co- 
yered with confuſion, to deſert the poſt 

L4 aſſigned 
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aſſigned him by his general in the day of 
battle: — ſo every one of theſe is equally 
incapable to deſert that ſtation, in which 
the choice of the crown, or the people has 
placed him, a guardian of the public liberty. 
And as he would appear in the field, if 
the neceſſity of the times required it, againſt 
traitors, who ſhould invade theſe invaluable 
rights, he is animated by the ſame zeal, to 
tend his voice and his power to arm the law 
with that terror, which may prevent the dan- 
gerous neceſſity. 


Nova bella moventes 
Ad e pulchra pro libertate vocabit. 
R Virg. 


Let it be remembered further, that this 
Zeal for liberty, which oppoſes itſelf to 
the lovers of tyranny or licentiouſneſs, in- 
ſpires a due regard to the rational aſſertors 
of it. And, have not the defenders of re- 
volution principles, and the proteſtant ſuc- 
ceſſion, a juſt claim to fo important a ſe- 
curity, againſt any, who, in a future time, 


ſhall attempt to eradicate and deſtroy on 
ther ? 


But 
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But theſe conſiderations ſhould particu- 
larly weigh with us /, when a foreign 
power has made a ſtrong, though vain, ef- 
fort, even previous to a declaration of war, 
in contempt of the moſt ſacred leagues to 
ſhake the firm allegiance of the ſubject, to 
alter the government of this kingdom, and 
to gratify ſhameleſs perfidy, and ruinous 
ambition. If the fleets and armies of that 
power, are ſent out with a pretence of ſup- 
porting allies and friends, it means only to 
extend and aggrandize itſelf. Examples of 
other countries too clearly ſhew, that they, 
who court and rely upon this friendſhip, 
nouriſh a ſtrength, which will prove one 
day their deſtruction. Vainly they flatter 
themſelves, to confine the conſequences to 
their enemies. When once the torrent 
paſſes its proper bounds, thoſe, who have 
given it vent, are the firſt to be born away 
In the rapidity of its courſe. The glories 
of the French monarchy have never been 
built upon the juſtice or moderation of its 
princes; and, when they have given aſſiſt- 
ance to a neighbour nation with generous 


(2) This diſcourſe was written a few months after the 
alaxym of a deſigned inyaſion from France, in 1743. 
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profeſſions, their defign has uniformly been 
0 ſubvert the natural manners and independ- 
ence f that nation. The people of Eng- 
land have expreſſed their ſenſe of this truth: 
the parliament have ſeconded their indig- 
nation by a ſalutary law. In the mean time 
it is not to be doubted, that the attempts of 
enemies, who hate our good faith, and envy 
the ſources of our ſtrength, may raiſe a ſpi- 
rit of watchfulneſs both in the prince and 
people: and as, on the one hand, they will 
engage the royal family on the throne to 
think their ſecurity depends on a lenity, 
wiſdom, integrity of government ; ſo, on 
the other, they will engage the nation to a 
temper of calmneſs and loyalty, and in- 
duce every private man to reflect, that re 
love of our country comprehends and ennobles 
all the prroate relations and partialities of 
Ife; and whatever tends moſt effettually to 
erpetuate the laws of it, tends, at the ſame 
time, to perpetuate his own name, wealth, 
hanourg, and poſterity. | 


* 


APPENDIX. 


nF ootoohotoohoooctoojotochot i 


Z 


Os 


APPENDIX, 


| October 15, 1745. 
wt HE writer of the foregoing eſ- 
ſay, in confidering the argu- 

* T 2 ment of it, both as a general 


EAI queſtion of law, and with a 
particular view to the law of 


England, has made it his endeavour to ob- 
viate every objection, which either the ob- 
ſervation of others, or his own reaſon and 
invention could ſuggeſt to him. Yet he is 
_ ſenſible, that one difficulty remains unſatis- 
fed, which may not be improperly introdu- 
ced from a paſſage in the book itſelf ; where 

it 
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it is ſaid (g), ** that our law varies from the 
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feudal policy, to which it owes its origin ; 
becauſe, by the former, all forfeitable 
lands are alienable at the pleaſure of the 
party in other ways than by forfeiture ; 


«© whereas, in the latter, they were forfei- 


ted, though not alienable or chargeable 
in any way by the ſole will and power of 
the tenant, and merely deſcendible to his 
next heir upotmhis death.” Now it may 


be added, , if this peculiarity be-an ad- 


vantage, which the law of England has 
over the feudal law, it may be complain- 
ed of alſo, as an advantage, which it 
maintains anduly over the law of Scotland: 
and the rather, after proviſion had been 
made at the revolution to remedy the in- 
confiſtency, and limit the forfeiture of 
inheritances within its juſt bounds. In 
our law, the tenant in tail can aliene by 
conſent, and upon that reaſon, was made 
ſubje& tg, forfeiture by crime. In that 


of Scotland, the tenant, under a Arict 


«c 


tailzie, cannot aliene, and yet is ſubject 
to forfeiture. By the act ofthe ſeventh 
of queen Anne, the right of the crown to 
ſuch forfeiture, which had been releaſed 


(7) Ante 85. 
66 in 
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in 1690, was again revived, "to laſt till 
*« the pretender's death, and then was to be 
te extinguiſhed for ever. To ſuſpend the 
«. expectation of that blefling longer, by 
« enacting the forfeiture to continue till 
s after the death of his ſons, is mani- 
«« feſtly unjuſt, and contrary to the terms 
% on which it was Auer at that 
time. _ F 
«0 1 
In this eſſay it has been laboured, with 
great care, to ſh&w, on what a variety of 
juſt, ſocial, and comprehenſive, principles, 
both the creation and forfeiture of inhe- 
ritances ſtand. Agd therefore, though it 
be truf, that the reaſon of fogfciting. eſtates 
tail in England is ſaid to be derived from 
the tenant's power t#® aliene; yet it ſhould 
be conſidered, that this reaſon is only one, 
and that perhaps the ea weighty, ſelected 
from many others, which ſugp#t it. The 
main principle, in which all the, points of 
this argument centre, is this, that every right 
conferred by civil law, is juſtly limited by 
that law, acgording to the genius, conſent, 
and policy, of different ſtates. So that if the 
leſſer principle, which may perhaps be 
thought 
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thought to come cloſer to the ſtrict natural 
juſtice of the caſe, cannot be applied, by 
reaſon of general convenience, the greater 
is at hand; which comprehends and decides 
it. In the argument of a famous (7) caſe 
in the exchequer-chamber, it was intimated 
by one of the beſt lawyers of any age, (lord 
Hobart) that it was ng a neceflary, or fore- 
ſeen conſtruction of the ſtatute de dons,” to 
exempt theſe Mates tail, deſcribed ift it, 


2 from forfeiture ; ſincè even aſten the ſtatute, 


BY 


* 


they were, in ect, the Name as fee-ſimples 
conditional, which, on iflue had, were be- 
fore liable to be affected by the treaſon of 
the tenant. It was therefore plaiply his 
opinion, thatithe forfeiture of them might 
be vindicatelh, from ger general reaſons of 
juſtice and civil prudence. One cannot, 
however, help acknowledging, that the equi- 
table and admired maxim, no eſtate ought 
«< to be forWited by crime, which cannot 
de be aliefated by conſent,” ſeeming to be 
received in England, furniſhes an evidence 
of the exaneſs, with which our law holds 
the ſcales in the buſineſs of forfeiture; and 


0) Hob. Rep. 334. Sheffield v. Radclifle. 


how 
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how fudiouſly it preſerves the grace of ſyſtem 

and analogy. But it muſt at the ſame time 

be acknowledged, that this maxim re- 
ceives its weight from being grounded on 
another maxim; that“ no eſtate ought to 

« be reſtrained from a complete power of 

& alienation by conſent.” And in what- 
ever law this laſt maxim is received, the firſt 
| vil be obſerved of courſe. Therefore if one 
attends to the law of * Scotland, it will pro- 

bably appear, that the want of adhering to -* 
the firſt maxim, ſo far as caſes of forfeiture 
ſubſiſt, which cannot be reconciled with it, 

is owing to the negle& of the other maxim, 
without which the firſt may produce the © 
greateſt danger and inconventtence, 

44] | RY * 

To treat the ſubſet with clearneſs 

and brevity, it will be material to ſet 
forth, 


* 
8 


I. The general nature of eſtates· tail- 
rie, and the hiſtory of exempting thoſe 
of the ſtricteſt kind, from forfeiture for 
treaſon. 


11. How 
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II. How far that forfeiture was revived 
by the operation of the general enacting 
words in the ſtatute 7 Annz, c. 21. that, 
from and after the firſt day of July, 1709, 
« all perſons convicted or attainted of high 
«© treaſon, or miſpriſion of high treaſon, in 
Scotland, ſhall be ſubje& and liable to 
« the ſame corruption of blood; pains, pe- 
5 nalties, and forfeitures, as perſons con- 
« victed and, * in England.“ 


1. As to the origin * nature of eſtates- 
tail in Scotland, it is ſaid, by the authors, 
who have written upon them, that they are 
derived from England, and in the nature of 
ſubſtitutions, or fide commiſſa, in the civil 
law, and feude gentilitia, in the feudal law. 
The celebrated Craig fpeaks of them as re- 
ceiving a ſtrict interpretation, being injuri- 
ous to the courſe of feudal deſcenes, the an- 
tient fruits of tenure, and right of the crown. 
The ;/-/t deſign of them was 70 perpetuate 
eftates.in the male line, excluding the heirs ge- 
neral, by which the · lords and king loſt the 
wardſhip and marriageof females. But they 
were ſubject to forfeiture ; and members of 
the entail were apt to create charges, and 
even 
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even alienate without a remedy provided for 
the next ſubſtitute, or heir of tailzie. To 
prevent ſuch charges and alienations, prohi- 
bitive clauſes (conceived in general words, 
and without any penalty annexed) were ad- 
ded to entails; and yet they were for a long 
time ſq intirely new to the genius and prin- 
ciples of the municipal law of Scotland, that 
(/) Craig (who wrote in the year 1600) 
takes no notice of any other reſtraint on alie- 
nation, than the old feudal one of aſking the 
ſuperior's conſent: and it might well ad- 
mit of ſome doubt, whether thoſe clauſes 
would be allowed as legal, and whether any, 
or what relief, could be given to the heir in 
virtue of them. In reſpect of creditors for 
a valuable conſideration, the 18th act paſſed 
in the parliament of 1621, againſt the frau- 
dulent diſpoſitions of bankrupts, rendered 
them of no avail; and, by conſequence, had 
placed them in an unfavourable light. The 
judges however, at laſt, made ſome efforts 
towards relieving the heit; and, by conſtrue- 
tion of that very at, conſidered him as 4 
creditor under the prohibitive clauſe of the 


(/) V. De Feudis, e. 16. I. 2. de Tallia. 
M ſettlement, 


enn 1. 


ſettlement, but only againſt the voluntary 


and gratuitous deeds of his predeceſſor. 
The land was ſtill liable to contracts of law- 


ful debt, agreeably to the poſitive words of 


that act, which had been thus conſtructively 
taken to the heir's benefit. When the judges 


had proceeded ſo far in ſupport of theſe 


ſettlements, it is eaſy to imagine, that the 
makers of them would contrive means of 
extending that ſupport much farther, and 
of obtaining, by the expreſs proviſion of 
the party, what the mere operation of law 
could not effectuate. To this intent, the 
clauſes irritant and reſalutive were inſerted ; 
one, to make void all charges and execu- 


tions on the land, that the creditor might re- 


ceive no benefit from his contract; the 
other, to extinguiſh the right and title of 
that member of the entail, (who ſhould ſub- 
je the land to debt) and of all, who claim 
under him. Thus the conditions of the 


ſettlement were enforced at the peril of the 


ſeveral intereſts of thoſe, who ſhould be con- 


. cerned in breaking them. 


Lord 


K 


Lord Stair, (7) (who was preſident of the 
ſeſſion ſoon after the reſtoration) in his in- 


ſtitutes of the law of Scotland, intimates, 
that ſuch clauſes did not become very ordi- 
nary earlier than his own time; and gives 
it as his opinion, that they do not well 
% quadrate with the right of property; 
for which cauſe, he ſays (ſpeaking of the 
ſtate of them, when he writes), they are 
«« ſeldom put upon heirs of line, heirs male, 
or heirs of proviſion, by contracts of mar- 
e riage, as being heirs of blood.” He ob- 
ſerves (v) that ! in England theſe eſtates 
e were made void by a difſembled proceed- 
* ing of fine and recovery ; and by warrants 
„ to ſell, purchaſed in parliament, which 
% paſs without much difficulty. If they 
c become frequent with us, it is likely we 
« ſhall find the ſame remedy.” And he 
adds, albeit clauſes irritant in tailzies 
ebe not penal, yet, becauſe they are againſt 
e the common law, and therefore odious, 
* they ſhould nat take effect, before they be 


(z) Stair's Inſt. 1 B. Tit. 14. 4 B. Tit. 18. 
(v) Inſt. 2 B. Tit. 3. 5 
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declared in a judicial courſe,” To the 
reaſons here laid down, it muſt be owing, 
that theſe clauſes are not expounded the moſt 
liberally in ſupport of the deſign of the ma- 
ker: for if cne of them is by negligence 
omitted in a ſettlement, and one ſtands 
alone, though the maker intended both ; yet 
they are never ſuppoſed, when they come 
in judgment, to imply cne another. A 
clauſe irritant will annul debts con- 
tracted, but not the right, which the 
debtor has to the land; in which caſe, the 
creditor is the only ſufferer: and a clauſe 
reſolutive will make void the right of Fre | 
debtor, but not the debts contracted ; 
which caſe, the debtor is the or/y ſufferer. 
After ſome experience, theſe clauſes were 
faund to tend greatly to the 7jury of cre- 
ditors, and the good faith of commerce, fo 
as to evade the plain meaning of the act of 
1621, as well as inconſiſtent with the na- 
ture of property and dominion. Such in- 
conveniencies were more eſpecially appre- 
Kkended upon the determination of the re- 
markable caſe of lord Stormont, in 1662, in 
which irritant and reſolutive clauſes were 


adjudged ectual in wipe of all creditors 
whatever. 


arp nu EE 


whatever. Another act of parliament, 


therefore, was thought neceſſary, to reſtrain 
their operation, and to ſecure creditors and 


purchaſers, who contracted bond fide, and 
witbout notice; that is, were not aware of 
the limitations and conditions annexed to 
the eftate. This was done in the year 
1685, by a declaratory Cu law concerning 
them. In the ſame act, occaſion was taken, 
for the fir} time, to give a parliamentary 
ſanction to the tailzies ſo limited. But 
during all this time, however the ordinary 
rights of alienation might be reſtrained, or 
taken away, the right of the crown to the 
forfeiture of theſe tailzies upon offences, 
which legally incurred it, was never called 
in queſtion ; and that law re/erves and de- 
clares it, by expreſs words. 
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At the revolution, the forfeiture in pre- 
Judice, not only of creditors and vaſſals, 
but of heirs of entail, was declared to be 

a great grievance, by the convention of 
eſtates ih Scotland. Nor was the argu- 
ment, which now ſeemed to be drawn for 
defeating this penalty, or alienation by for- 


C V. AQ 22. 1685. Scotch acts of parl. V. III. p. 35. 
M 3 feiture, 
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feiture, in treaſon, from the effect of the 


reſtrictiye clauſes in tailzies, to defeat the 


ordinary kinds of alienation, any reaſon or 
argument for declaring it ſo. For ſurely 
it could never be thought right, or conſiſt- 
ent in reaſon (if ſome ſtrange abuſes of the 
power of inflicting this penalty, recent 
at that time, had not demanded it) to add, 
by act of parliament, (as was done in 1690) 
a new and more extended operation to thoſe 
clauſes, not warranted by the rules of con- 
ſtruing them, or the antient policy of the 
kingdom, merely to ſave tailzies from for- 
feiture; when the parliament had been ſo 
jealous of them five years before, as to re- 
ſtrain them, for the ſake of public policy, 
in reſpect of creditors and commerce, even 
againſt their natural and judicially allowed 
operation. The truth is, that the hiſtory 
of the times, and the claim of rights made 
by that kingdom, will unfold the ſole cauſe, 
why the forfeiture, at leaſt in reſpect of the 
heir, was conſidered as a grievance (7). 
Confiſcations were promiſed before convic- 
tion, or proceſs ;—perſons impriſoned with- 


uu. Acts of Sc. parl. vol. III. p. 147—155. See the de- 
elaration of Eſt. containing the claim of rights, &c.—The ar- 


© ticles of grievance repreſented, &c. 
| | out 
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out a reaſon given; forced to depoſe againſt 
themſelves in capital crimes ;—purſued and 
forfeited upon ſtretches of obſolete laws — 


frivolous pretences, and defective proofs. 


Judges were influenced by commands, con- 
trary to law; and turned out of their of- 
fices for diſobedience, inconſiſtent with an- 
tient uſage, and their neceſſary independ- 
ence : — opinions given by the lords of ſeſ- 
ſion, that to conceal the aſking of relief for 
one forfeited, and the refuſing to diſcover 
private judgments in relation to other mens 
actions, are points of treaſon. It is not to 
be wondered, when the crime was to ſuch 
an high degree precarious, the method of 
proceeding ſo arbitrary and unjuſt, the ex- 
amples of thoſe, who ſuffered, recent and 
numerous, that a puniſhment, which is the 
terror and ſevereſt ſcourge of bad men, 
ſhould become formidable, as well as odi- 
ous, to good men. The attainder of 


the Earl of Argyle, in 1685, is particu- 


larly taken notice of, in the claim of rights, 


as a reproach to the juſtice of the nation. 


One clauſe in it, declaring him, and thoſe 
who had joined with him, “ incapable of 
& mercy,” and ſuch as ſhould interpoſe for 

M 4 their 
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their reſtoration, guilty of treaſon, was ſa 
much beyond the example of former times, 
that it was repealed in the following year, 
by the very parliament, which attainted 
him. In 1689, as foon as the convention 
of eſtates had been declared a parliament, 
and the new' government was eſtabliſhed, 
his attainder was entirely reverſed ; and the 
preamble to the act of reverſal recites that 
part of the claim of rights, which was ap- 
plicable to the proceedings in his caſe. 
The reverſal of Andrew Fletcher, of Sal- 
toun's attainder, and the reverſal of Sir Pa- 
trick Hume's attainder, in 1699, recite the 
ſame in the ſtrongeſt terms; and add, that 
all fuch Forfertures are to be conſidered, and 
the injured parties redrefſed. The former 


had been condemned on the depofition of a 


ſingle witneſs, under the terror of death, 


and temptation of pardon, as ſtanding 


charged with, and priſoner for, the al- 


ledged crimes. This is a general view of 
the facts, upon which the declaration in 


the claim of rights was ſounded. And that 
ſuch opprefiion might be prevented for the 


ſuture (-:), in theſe two ſeſſions of parlia- 


(x) AQ 33. 1689. AR 33. 1595, 
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ment, two different acts were made in fa- 
vour of vaſlals, creditors, and heirs of en- 
tail, of perſons forfeited. By the latter of 
thoſe laws, (the act of 1690) the right of 
the crown to the confiſcation of eſtates tail 
was limited, and, in a great meaſure, re- 
leaſed; and “' the heir prejudged, only in 
* (o far, as the party forfeiting had right 
to contract debt, or affect the land, or 
* others, by quality of the right and in- 
** feoffment, and had not exerciſed his 


* right,” 


Now it will not be improper to obſerve, 
that the preamble to the act of 1690, which 


releaſes the royal right, inſtead of ground- 
ing itſelf on the facts juſt mentioned, ſeems 
to carry the thing too far, and to proceed 
upon reaſons of another kind, than were 
expreſſed two years before, in the claim 
of rights; or even that very year, in the 
reverſal of the Earl of Argyle's, Andrew 
Fletcher's, and Sir Patrick Hume's attain- 
ders. No principle is more juſt and ami- 
able, than what is laid down in that pream- 
ble, that “ every man ſhould ſuffer for his 
« own crime:” yet how to prevent (agree- 


ably 
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ably to what is ſaid immediately after) 
* the innocent from being involved,” in 
a great meaſure, and under ſome circum- 
ſtances, © with the guilty,” is a very hard 
problem in politics, and human life: for, 
in many caſes, the nature of things inſeparably 
blends their intereſt. And in all, where they 
are blended by policy of law, and civil ſo- 
ciety, natural equity interpoſes 4% in fa- 
vour of the heir, than of any other. Let 
that equity be applied to creditors and vaſ- 
fals, perſons who have paid a valuable con- 
ſideration for their intereſt, it not only 
ought to be maintained to the utmoſt, but 
is in no ſort impeached by the law made, 
ſubſequent to the union. But it carries not 
equal weight, when applied to heirs of 
entail, whoſe intereſt was gratuitouſly con- 
ferred ; is ſubject, in many caſe, to be ex- 
tinguiſhed, or diminiſhed, by voluntary alie- 
nations, or charges of the immediate poſ- 
ſeſſor; and, receiving its allowance from 
the law, as well as its exiſtence from the 
maker of the tailzie, may, in all caſes, 
reaſonably ſtand ſubject to · be reſcinded, by 
contraventions of law, as well as of the ſet- 
tlement. Another thing laid down in the 

| preamble, 
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preamble, as a ground of that act, is, the 
principle already mentioned, ** that no- 
* thing ought to be forfeited by crime, 
„ which cannot be alienated by conſent.” 
And this is not ſo much a new and dif- 
ferent principle, as a branch of the former, 
or a concluſion deduced from it. It is in 
itſelf, and taken abſolutely, a rational and 
juſt concluſion ; but when made the meaſure 
of judging on this queſtion, as it concerns 
the ſtrict tailzies, may be farrly ſhewn to 
be attended with danger; and, if purſued 
to its extent, inſtead of placing the two 
parts of this united country upon equal 
ground, will confer a kind of privilege, 
or exemption, upon one, for the benefit of 
neither. This will be conſidered more 
properly under the ſecond head of argu- 
ment, when the revival of the common law 
of Scotland, as to theſe tailzies, ſhall be 
vindicated. Let it ſuffice to ſay here, that, 
upon the whole, this preamble ſcarce ap- | [ 
pears to have been framed and confidered, 
as prefaces to laws ought to be;—it aims 
to draw arguments for releafing the right 
of forfeiture, from vague, indiſtinct, and ge- 
neral maxims; and not from that particular 
experience, 
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experience, which /hould be the induce- 
ment to every law, and which was the only 
cauſe of . declaring that right a grievance. 
Beſides, the true remedy for the grievance, 
did not lie in adviſing the crown to releaſe 
the right of forfeiture, but taking away 
that deſcription of the crime of treaſon, and 
thoſe methods of proceeding, which had 
been made the inſtruments of - applying it 
to purpoſes of oppreſſion. And this may 
be ſaid under the ſanction of great autho- 
tity, ſince the parliament of Great Britain 
ſeemed to conſider the matter in this light, 
when, without liſtening to the general 
maxims of reaſon cited from the preamble 
of the act of 1690, they applied themſelves 
to alter the crime and proceſs of treaſon in 
Scotland ; to regulate the adminiſtration of 
juſtice in ſtate crimes, upon principles much 
ſafer for the ſubject, than were known there 
before; and ſo thought, that all probable 
danger of reviving the grievance was re- 

moved by that very ſtatute, which reſtored 
the right. 


II. The 
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II. The next queſtion is, how far the 
general words of the act for i improving the 
union, paſſed 7 Anne, operate, to revive this 
kind of forfeiture: the conſideration of which 
will preſent to view, 

1. In what caſes, eſtates»tailzie are ſaved 
from forfeiture, notwithſtanding the gene- 
ral words, 


2. What caſes of fotfeiture, ariſing from 
ſuch eſtates, coincide with the principle of 
confiſcating, by crime, that property, which 
may be alienated by conſent; and, not having 
been taken away by the act of 1690, ſubſiſt 
{till by the common law of Scotland, with- 
out receiving any operation from the fame 
general words. 
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3. What caſes of tailzies, are laid open by 
thoſe words, to forfeiture ; and do not coin- 
cide with, nor are governed by, that 5 
ciple. 


> = 
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Every caſe, which the law of England 
* and exempts from forfeiture, is 
ſaved in the law of Scotland. Tailzies, made 

in 


| 
| 
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in conſideration of marriage, or upon any 
other conſideration, are not affected by the for- 
feiture of a traitor, who is expreſly deſcribed 
in them, as only tenant for life, and has 
none of the powers incident to the property 
of the fee; ſeveral of which the tenants in 


tail ſtill enjoy, ſo as to make their eſtates 


conſidered juſtly in law, as eſtates of inheri- 
tance, though they are tied up in many 
points, by the ſtrict clauſes, in their reſpec- 
tive ſettlement. Again, where there are any 
ſubſtitutions or remainders in a ſettlement, 
theſe are not affected by the forfeiture of the 
tenant in tail in poſſeſſion, agreeably to the 
proviſo in the ſtatute 33 Hen. 8. and it has 
been uſual for the grantee of the forfeiture, 
to purchaſe out the intereſt of the ſubſtitutes 
or remainder-men ; though, by many parti- 
cular acts of parliament, paſſed upon extra- 
ordinary occaſions, a day has been given to 
them, againſt which they were to come in, 
and make their claim ; otherwiſe their right 
and intereſt were to be totally extinguiſhed. 
In this inſtance, by making the law of En- 
gland the rule of forfeiture in Scotland, the 
effect of the act of 1690, is {till preſerved to 
the ſubſtitutes or remainder- men: for at 


the common law, before that act, the for- 
feiture 


APPENDIX ry 


feiture of the tenant in poſſeſſion was the de- 
ſtruction of the whole ſettlement. _ Laſtly, 
where any man was ſeiſed of an eſtate-tail- 
zie, affected with prohibitive, irritant, and 
reſolutive clauſes, and was married before the 
act of the ſeventh of queen Anne took place, 
ſue being had, or poſſibility of iſſue remaining, 
he was ſecured in like manner. This caſe 
was conſidered in a particular proviſo of the 
act, out of tenderneſs to ſuch, as had actually 
contracted in marriage at that time, in con- 
fidence, that ſettlements ſoeſtabliſhed would, 
in reſpect of the iſſue of the marriage, be ex- 
empt, from forfeiture, though not intended 
to be favoured, in reſpect of any, who, be- 
ing ſeiſed under theſe ſtrict ſettlements, 
ſhould marry, after warning given by par- 
liament, that the condition of forfeiture was 


annexed to them, for the future, by con- 
ſtruction of law. 


2. As tothe caſes, which ſubſiſt- by the 
common law of Scotland, (without having 
been varied at any time by ſtatutes) and co- 
incide with the principle ſo often mention- 
ed, they may be ſtated in this manner. 
Where the maker of a tailzie, upon onerous 


cauſes, 
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cauſes, or a valuable confideration, reſerves 
an expreſs power to alter, or innovate, du- 
ring his life, by actes, which he does not ſpe- 
cify to be perſonally exerciſed by himſelf, 
and afterwards commits treaſon, he may be 
conſtrued to forfeit. This is agreeable to 
determinations in England %, that where 
the condition of revocation in a ſettlement, 
either in reſpect of tender, or deed, is not ſo 
perſonal, but that another may perform it, 
there the erown may exerciſe the power of 
revoking, upon a legal forfeiture. Where 
the maker of a tailzie, not depending on any 
onerous preceding'capſe, is inclined to re- 
voke it, though he has not expreſly reſerved 
a power, for that purpoſe; yet it is implied 
in the ſettlement, as being donatio mortis 
cauſd, and in the nature of a teſtament, 
which, till the death of the party, is ambula- 
tory, and a revocable act 729. Here like- 
wiſe, the principle does not interpoſe to 
prevent the forfeiture. Where tailzies carry 
a ſimple deſtination of ſucceſſion, they may 
be expoſed to forfeiture, conſiſtently with 
this principle ; becauſe thoſe ſettlements 
provide only a particular line of ſucceſſion, 


) Hale's H. Pl. C. Vol. I. p. 246. 
(2) Vide Lit. ſec. 168. Co, lit. 112. Perk. 478. 479. and 

Giib. law of Dev. 98. ed. 1773. : 
varying 
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varying from the legal one; and leave a pow- 
er to the maker, or reſpective members, as 
they ſucceed, to alter them. Where tailies 
are created with prohibitive clauſes, or pacta 
de non alienando, there can be no ground of 
complaint, if they are expoſed in like man- 
ner. For thoſe clauſes operate no further, 
than to prevent voluntary and gratuitous: 
diſpoſitions of the land: it is nevertheleſs 
ſubject to the poſſeſſor's debts, and may be 
diſpoſed of for a valuable conſideration. 
Where tailies are made in the ſtricteſt man- 
ner, if a power of railing a ſum of money, 
or affecting the land, by debt, to a parti- 
cular value, be reſerved to the member of 
the ſettlement in poſſeſſion, the heir may 
be prejudiced by the forfeiture of the poſ- 
ſeſſor, ſo far as that power extends, agree- 
ably to the operation of the principle, and 
within the intention of the act of 1690. 


3. It muſt now be acknowledged that 
there is a caſe taken away by the act of 
1690, and revived by the ſtatute of the 7th 
of the queen, which can hardly be recon- 
ciled with - this principle; in which an 
heir of tailzie, taking right of ſucceſſion 


by a ſettlement, having in it clauſes irritant 
| 1; and 
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and reſolutive, as well as prohibitive, may 
farfeit on the commiſſion of treaſon, not 
only for himſelf, but for, the heirs of his 
body; though the law has nat given him a 
legal method of conveyance, by which he 
can bar the right belonging to his own 
iſſue, under the ſettlement. But, though 
the law has not expre/ly provided fuch a me- 
thod, yet it has left one open, in conſe- 
quence of the act of 1685, concerning tail- 
zies. By that act, if the proviſions and 
clauſes, irritant and reſolutive, are not re- 


peated in the return of the inqueſt, and in 

all the inſtruments of ſeiſin and convey- J 

ances (which are neceſſary in Scotland, to [ 

put the heirs of tailzie in poſſeſſion) the t 

omiſſion ſhall import a contravention U 

1 - againſt the perſon, who omitted to inſert v 
| them, but not againſt creditors bane fide > A 
| and thus an heir, who reſolves to break the b 
tailzie, may take advantage to ſell, from it 

the omiſſion of theſe clauſes; in which 0 
| caſe, he will get his price, the buyer be ſt 
| ſecure, and the next heir of tailzie be de- 00 
feated. Had this been foreſeen, when that in 

| law was made, it would have been pre- ve 
| vented : but, whilſt the poſſibility of it ſub- _ te 
| = it /o/tens the hardſhip, and affords, in —_ 


ſome 


of 
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ſome degree, a plea for the forfeiture, even 
upon the principle of alienation by conſent, 
For the law, being a ſtranger to thoſe re- 
fined notions of honour, which diſtract 
ſome minds, will not preſume, that he 
would ſcorn to alienate the eſtate of his 
family by fraud, who expoſes it to for- 
feiture for treaſon, committed in violation 
of allegiance, and ſolemn oaths. 


Admitting, however, that this caſe does 
not purſue the principle inſiſted on, it ſhall 
now be argued, (with all reſpe& to the 
memory of that parliament, who framed 
the act of 1690) that the caſe ought not to 
purſue it. For it leads to conſequences 
widely different, in the laws of England 
and Scotland ; and though, when applied to 
both, it ſounds the ſame thing in words, 
it is by uo means the ſame, in reality. In 
order to prove this, it will be important, to 
ſtate the general notions of law in the two 
countries, as to the power allowed over 
inheritances. The antient feudal policy was 
very ſtrict upon this ſubject, and gave the 
tenant in fee no other privileges, than ſuch 


as aroſe from his poſſeſſion of the imme- 
3 | diate 


bn 
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diate profits and improvements of the eſtate. 
The courſe of ſucceſſion was uniform; 

and every man, who claimed under a feudal 

gift made to one and his heirs, was to de- 

rive his deſcent from the blood of the firſt 
feudatary, or purchaſer. So that when once 

the gift had been made by the king, or 
lord, the law ſeemed to take the future 
primary direction of it into its own hands. 
By degtees, the ſtrictneſs of this policy 
wore out in England, and the law, in a 
courſe of ages, has adopted new principles, 
and allowed ſuch a latitude of alienation to 
the tenant in fee, that at preſent it ſeems 
only to act a ſecondary part, either to come 
in aid of his intention, when he has de- 
clared it, or to ſupply the defect of not de- 
claring it, by general rules of deſcent and 
diſtribution, whch take place in failure of 
a diſpoſition made by himſelf. It is upon 
theſe. principles, that ſeveral methods of 
conveyance have been eſtabliſhed, by which 
the courſe of ſucceſſion may be new mould- 
ed; the ſtatutes have been made, at dif- 
ferent times, enabling to alienate, to charge 
lands with debt, and to deviſe them by teſ- 
tament. Hence the court of chancery has 
gradually extended a ſuperior relief, or equi- 


ty, 
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ty, to the deviſee, or færes factus, in pre- 
ference to the heir at law, or hares natus. 
And it is out of regard to theſe principles 
and ſtatutes, that he, who diſpoſes, is re- 
ſtrained only from doing it in ſuch a man- 
ner, as to take away, from all others, that 
power of alienation, which the law permits 
to himſelf. In Scotland, the ſame, or ſimi- 
lar powers, have been admitted in a tract of 
time: for, though the conſent of the ſu- 
perior be neceſſary, yet, on adjudication 
had, the ſuperior may be forced to admit 
the perſon, infeoffed by the vaſſal: and 
though there be no teſtamentary powers al- 
lowed in their law, yet ſettlements mortis 
cauſa are frequent; the general courſe of 
legal deſcent is interrupted ; and the powers 
over the eſtate limited and modelled, often, 
indeed, much ſtricter, in reſpect of him 
who is to take it, than they are in England, 
yet much more according to the maker's 
fancy. But how much ſoever the inten- 
tion of the maker of a ſettlement may be 
favoured in both countries, ſo as that law 
has been brought to ſay, in prejudice to it- 
ſelf, modus & conventio vincunt legem, till 
the law governs and reſtrains, in mat- 
ters, which concern the common policy, 
| 75 N 3 nor 
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nor ſuffers that intention to defeat the ends 
of it. The intention is favoured, where 
it may, conſiſtently with thoſe ends; and, 

in different countries, the regard ſhewn to 
it will differ, and be either reſtrained or 
extended, according to the varying reaſonings 
of various ſyſtems of law, and deciſions of 
courts of judicature. Yet let the regard 
ſhewn to it in Scotland be as great as poſſi- 
ble (which ſhall now, for argument ſake, 
be allowed to ſtand upon the 69% founda- 
tion) certainly it would be a dangerous con- 
ſequence, in reaſon of law, becauſe the in- 
tention of the party is ſo far favoured, as 
that ſettlements in tail may be made much 
ſtricter in that country, than they are in 
England, that therefore the forfeiture of 
eſtates tail ſhould be proportionably re- 
ſtrained : fince, in proceſs of time, as thoſe 
ſettlements prevailed, the policy of the law 
of forfeiture would be intirely evaded ; 

a caſe which can never happen in Eng- 
land, as will be ſhewn hereafter, when the 
diſtinction ſhall be accurately ſtated be- 
tween the two kinds of ſettlement. It is 
plain, in point of fact, that this conſe- 
quence was not admitted in the old feudal 
Jaw, by which, notwithſtanding the ſtrict 


regard 


regard had to the intention of the donor, 
and in conſequence of it, the tenant's in- 
ability to aliene from his heirs, the land was 
forfeited to the lord in many inſtances. It 
was plainly not admitted in Scotland at the 
time of the reſolution in lord Stormont's 
caſe; for otherwiſe, the lords of ſeſſion 
would have declared the eſtate tail exempted 
from forfeiture, when they declared the 
tenant reſtrained from alienation by grant 
or ſale, It was plainly not admitted by the 
Scotch parliament, at the time of making 
the declaratory act of 1685, in ſupport of 
eſtates tail, when this right of the crown 
was reſerved in the moſt ample manner, It 
was plainly not thought of in 1688, by the 
convention of eſtates at the revolution, 
who, in declaring the forfeiture a grievance, 
proceeded upon the unjuſt and extraordinary 
application of it, in the courſe of the pre- 
ceding reign, without giving the leaſt inti- 
mation, that, of itſelf, it was inconſiſtent 
with natural juſtice, or the reaſon of the 
common law. If, therefore, it be ſhewn, 
that the conſequence would be dangerous, 
in point of reaſon, and, till the year 1690, 
was not, in fact, admitted by the parlia- 
ment; we may conclude, till then, that 
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the fact was grounded upon the reaſon ; and 
the legiſlature of Scotland thought, that 
though the principle of making alienation 
by crime, and by conſent, run part paſſu, 
might, in general, be juſt ; yet, if it were 
indulged to its full extent, in their coun- 
try, it might endanger the ſubverſion of 


all juſtice. 


That the argument may be carried fur- 
ther, let Craig's obſervation be reſumed, 
that the creation of theſe eſtates tail was 
injurious to the antient courſe of deſcents, 
and to the rights of wardſhip, and marriage 
of females, ſo beneficial to the king and 
lords. Let it be ſuppoſed, when the king 
originally gave way to the creation of them, 
that he addreſſed himſelf to the firſt makers 
of them, in this manner: ** fince you 
« think theſe ſettlements will tend to pre- 
« ſerve and perpetuate the wealth and dig- 
* nity of your families, I am ready to 
*« conſent, though in conſequence it will 
« deprive me of rights which have been 
« eſteemed the faireſt flowers of the prero- 
% gative, But ſome of theſe, being mere- 
« ly private and perfonal advantages to my- 
« ſelf, ſhall not be placed in competition 

| | « with 
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with the deſires of my people. One 
right belongs to the crown, that of for- 
feiture for treaſon, in its nature and ef- 
fects of too much concernment to your- 
ſelves and the kingdom, as the great 


« ſanction of law, and cement of ſociety, to 
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be ſurrendered by me. Eſtabliſh theſe 
tailzies as ſtrongly as you may : try all the 
precautions, which either the wiſdom of 
the common law, or the parliament, 
will allow, to protect your ſettlements 
from thoſe, who, by the ordinary me- 
thods of alienating, ſhall endeavour to 
contravene them. But let it be under- 
ſtood for ever by you, and your heirs, 
that you may take care to cultivate the 
beſt inclinations, both in yourſelves and 
others, when the fundamental policy of 


the law itſelf is contravened by any of 
you, that public ſettlement, from which 


government derives peace and good or- 


der, every individual the ſafe and regular 
enjoyment of his property, I will reſerve 
my ſuperior right, agreeably to your an- 
tient cuſtoms, and the conſtitution of 
the realm.“ | 


It is true, that the Scotch nation, and 175 


great deliverer at the revolution, reaſoned in 


another 


9 


een l. 


another manner, not looking forward with 
inlarged views to future contingent dangers 
from the abdicated familv, but attentive 
only to that dart ſcene, which had been 
juſt cloſed with ſuch wonderful circum- 
ſtances of felicity in both kingdoms. When 
the union was completed, a very formi- 
dable invaſion was attempted from France, 
which turned the minds of men upon this 
ſubject. They ſaw the work of much 
time, induſtry, and wiſdom, in danger of 
being utterly deſtroyed, at the very in- 


ſtant it was finiſhed; and, as ſoon as the 


danger was removed, thought it no longer 
fitting, that Scotland ſhould want that legal 
ſanction, which is a main pillar of the 
Engliſh monarchy. They ſaw a neceſſity, 
whilſt pretenſions to the crown ſubſiſted 
(eſpecially when the treaty of union had 
been formed on principles eſſentially con- 


trary to thoſe pretenſions) that not only the 


people, but the law, as an expreſſion of 
the ſenſe of the people, ſhould oppoſe the 


terror of its ſevereſt puniſhments againſt 


any, who might dare to ſupport them. The 
wiſeſt among us, had long wiſhed, that the 
fame ſyſtem of laws, and private rights, 


as well as the ſame adminiſtration of go- 
vernment, 


* 
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vernment, ſhould prevail over this iſland ; 
and knew that the reformation of whatever 
relates to treaſon, that is, to the public 
policy of the kingdom, contributed in a 


great degree to that end. When the crime 
and proceedings had been made uniform in both 


countries, the forfeiture came to be conſidered. 
That of entailed inheritances was attended 
with dithculties; the caſes ſaved from it, 
and thoſe which are liable to it, con- 
ſiſtently with the principle ſo much inſiſted 
on, have been already ſtated. Some ar- 
guments have likewiſe been offered to mi- 
tigate, if not juſtify, the ſeeming rigor 
of that caſe, which it is faid can hardly 
be reconciled with this principle: and per- 
haps a lawyer and ſtateſman, reaſoning up- 
on it with the prejudices of the law, and 
conſtitution of England, about him, might | 
purſue his argument till farther. He 
would recollect in what manner attempts to 
add irritant and reſolutive clauſes to gifts in 
tail, have been treated in Weſtminſter-hall. 
Even before the ſolemn judgment in Ed- 
ward the fourth's reign, that a tenant in 
tail by common recovery might bar, not 
only his own iſſue, but all remainders and 
teverſions expectant upon his eſtate, the 


law 
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law was held to be againſt them, notwith- 
ſtan:ling the expreſſion in the ſtat. Weſtm. 
2. de Donis, „that the will of the donor 
* be obſerved.” Two judges, as long ago 
as in the time of Richard II. and Henry IV. 
cauſed ſettlements of their land to be made 
with ſuch clauſes inſerted; but Littleton 
and Coke, and all the courts, have ſaid, in 
judgment, that they are not to be allowed, 
as full of imperfection and danger, and oſ- 
fending againſt many rules and reaſons of 
the common law. He would then ob- 
ſerve the difference between the ſtrict en- 
tails of the two countries. The ſtricteſt 
ſettlement which can be made in England, 
may be overturned, as ſoon as made, by the 
joint act of thoſe who have the immediate 
poſſeſſion and ſeiſin, and the heir in tail 
next deſcribed in it; whoſe eſtate, when it 
comes at any time into poſſeſſion, enables 
him to aliene, or forfeit, the whole by his 
fingle act. In Scotland. there is no ſuch 
power lodged in any one, or more, mem- 
bers of the tailzie, either by the terms of 
the ſettlement, or the conſtruction of law 
upon it. So that the entails of that country 
are, in a word, complete perpetuities. As a 
lawyer, he would recite, with what ap- 

plauſe 


plauſe the methods taken both by the par- 
liament and judges, to reſcind, or evade, 
the ſtatute de Donis, have been received in 
all times: with what indignation, attempts 
to revive the force of it, have been rejected: 
and he would enumerate the d ſayings, 
grave ſentences, and vd deciſions, against 
perpetuities with which the copious wri- 
ters of the law furniſh him. As a ſtateſ- 
man, he would refle& on the many incon- 
veniencies ariſing from them to the crown, 
to the public, and even to families them- 
ſelves: their repugnancy to the fluctua- 
ting genius of property and commerce, 
to the fundamental maxims of infant, or 
flouriſhing, ſtates. And he would draw 
this concluſion from the whole; that, as 
as far as England and Scotland agree in 
the principle of creating, or alienating, 
eſtates of inheritance, /o far they ſtand 
upon equal terms, as to the forfeiture ; but 
for all beyond, he muſt think it ſomewhat 
ſtrange, firſt to ground eſtates upon prin- 
ciples contradicting the general policy of 
law, and then to complain, that they are 
not favoured in every inſtance, to which 
thoſe principles will lead us. 


But, 
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But, not to inſiſt upon reaſonings, which 
may ſeem derived from prejudice, this» is 
certain, that the Scotch nation in general, - 
has been a gainer by the new law. Try it 
by the rule laid down in the 18th article 
of union, either as a matter of public go- 
vernment, or private right, (for it is a mixt 
queſtion of both) it is evidently, for the 
greater utility of the ſubjects within hat 
country. The certainty, the juſtice, the 
lenity of the law of England; in ſhort, 
every ſecurity againſt the abuſe of for- 
feiture, which was known to one half of 
the people, is extended to the other in its 
Full ſtrength. As therefore, that ſyſtem of 
the law of treaſon, from which confiſca- 
tions received all their bitterneſs, was abo- 
liſhed by the act for improving the union; 
and both then, and ſince, unhappy commo- 
tions, dangerous to the liberty of each king- 
dom, have ariſen in North Britain, thoſe 
who in ſome degree reſtored the forfeiture 
of the eſtates tail, deſcribed in that act 
(which had been taken away but a few 
years) proceeded on the very principles, 
which animated thoſe who declared it a 
grievance. It would be diſhonourable to 


* that the ſame wiſdom of that na- 
tion, 


11 TE wi 
tion, which adopted the revolution, the 
union, and proteſtant ſucceſſion, would not 
intirely have approved it, when the gene- 
ral benefits of the alteration were attended 
to, and the particular neceſſity of ſtrength- 
ening this mighty fabric, formed and ce- 
mented of ſuch ineſtimable materials, againſt 
the incendiaries of faction, and the reſtleſi 


tools of flavery. 


But, whatever the fituation of affairs 
might be in any former time, ſurely it is 
modeſt to affirm, that every argument 
which could be uſed for the continuance ot 
vindication of the law in queſtion, ſtrikes 
with redoubled force, in this unexampled 
criſis of foreign and domeſtic dangers. 
Every topic, which can be laboured to clear 
difficulties, and footh mens thoughts, ap- 
pears to generous minds in the moſt amiable 
light. What one pretender would have 
unſettled, both when the union and ſuc- 
ceſſion took place, another, in his father's 
name, with that boldneſs, which deſpair, 
and not hope, ſuggeſts, is attempting to 
ſubvert. Have then theſe deſcendants of 
king James a right to complain, that the 
puniſhment of an anceſtor is extended to 

| their 
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their detriment, 'who now ſtand excluded 
for their own fault, in preſumptuouſly and 
ſeditiouſly affronting the unbiaſſed ſenſe of 
parliaments for more than half a century, 
and traiterouſly ſetting up a title to the 
crown, contrary to the duty of that alle- 
glance, which the pretender owes as an 
Engliſh ſubject, inconſiſtent with the ſolemn 
oaths of the people, and repugnant to the 
legal maxims of a free conſtitution ? Shall 
that family, who have thrown a diſgrace 
upon the law of forfeiture for treaſon, by 
the intolerable grievances, which once aroſe 
from it, through their means, when the 
cauſes of grievance are removed, both by a 
change of perſons, and the refo:mation of 
laws, gain indlemnity to their raſh fol- 
lowers, by the abolition of it? : 


To ſum up the whole of the argument 
in a few words : if we conſider this law 
with a partial view to temporary conve- 
nience and neceſſity, it may be ſaid, that as, 
in the military art, it is held dangerous to 
vary the order of battle, whilſt the enemy is 
in fight; ſo, it is equally dangerous, in 
civil prudence, to take away conſtitutional 
ſafeguards, when the evil to be prevented 

advances 
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ny with large ſteps, and is at hand. 
If we conſider it with a general view to the 
everlaſting rules of truth and juſtice (which 
differ in name, rather than reality, the one 
being in ſpeculation what the other is in 
practice) it ſeems conſonant to all our na- 
tural and beſt- grounded notions, If we 
conſider it with a general view to policy and 
freedom, we find it ſo limited in Great 
Britain, as that, for the future, neither a 
weak prince can exert it-wantonly, nor a baſe 
one, oppreſſively ; at the ſame time, that i 
* has all the force, which either à wiſe mo- 
narch can make uſe of, or à virtuous one can 
 defire, In a word, it is peculiarly fitted to 
the- Britiſh conftitution, and to this period 
of its duration: — z is without intricacy, 
or cruelty : not farmed on laviſh, ar exotic 
models, but, on truth, juſtice, policy, and free- 
dom; thoſe ſacred principles, which - 
ſpire moral conduct; plan, adminiſter, pre- 
ſerve, civil government; and, being united, 


are the wiſdom, the power, and the ie Me 9, 
of all ages. | 
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